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PREFACE. 



No one who has had occasion to study the leading cases on 
the subject of the effect of Foreign Judgments in the English 
Courts, can fail to have been impressed with the diversity of 
principles contained in them. This will I hope sufficiently 
account for what may appear the somewhat arbitrary manner 
in which I have made use of the authorities. 

The subject itself,, one of judge-made law, will I trust be 
considered a valid excuse for giving so many verbatim extracts 
from judgments. 

I am under a greiat debt of gratitude to Mr: Frederick 
Whinney and to Mr: Shelford Ridwell, of Lincoln's Inn, for 
many valuable suggestions and for much patient revision of 
the whole work. 

F. T. P. 



4, Essex Court, Tempt^e, 
Juney 1879. 
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INTRODUCTION. 



In this treatise I have endeavoured to discuss as fully as pos- 
sible the various phases of the doctrine of Foreign Judgments. 

The subject is divided primarily into two heads : 

under the first, the principles on which the Courts act when a 
Foreign Judgment is sought to be enforced : 

this I have called ' The Enforcing.' 

under the second, the principles of the recognition accorded to 
a Foreign Judgment when it is pleaded in bar to an action: 

this I have called * The Recognising/ 

The conflicting doctrines of * Comity/ and of * Obligation/ are 
separately stated and reviewed : the authorities in favour of each 
proposition being collected, and set out as fully as has appeared 
necessary to the consideration of the subject : 

the advantages of, and objections to either doctrine have 
been considered and explained : , 

the objections raised by Mr: Justice, now Lora7Blackburn to 
the old doctrine of 'Comity* have been specially examined. 

Frequent use being made of Austin's * Lectures on Jurispru- 
dence,' and the meaning of the terms * Obligation ' and ' Sanction ' 
being accurately defined, a doctrine of ' Obligation and Comity ' 
has been suggested : the advantages of which are pointed out ; 

it is believed that this doctrine is not open to Lord Blackburn's 
objections to the doctrine of * Comity.' 
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The necessity of International Comity forming part of the 
doctrine is theoretically considered : 

the existence of an International auxiliary sanction is estab- 
lished : 

and the fundamental agreement between the civil and the 
criminal view of the case is pointed out 

The three doctrines, being placed in juxtaposition, are reviewed 
together. 

The English doctrine of res judicata is stated : 
two considerations are involved : the ' rationale,' and the 
* extent * : each being separately discussed, its application to the 
case of a Foreign Judgment is considered. 

the old doctrine of the absoluteness of the judgment as res 
judicata is reviewed, the authorities in favour of it being set out : 
by means of an elementary mathematical process, a result is 
arrived at, which is a modification of the old doctrine : 

the different phases of the later and opposite doctrine, with 
those attendant upon it, are separately discussed : 

the attendant doctrines are — non-merger in a Foreign Judg- 
ment of the original cause of action — and, the Foreign Judgment 
htmg primd facie evidence of the debt: 

the several results and anomalies are pointed out, together 
with those of the old and the modified doctrines : 

this modified doctrine is suggested as being the one on which 
the Courts may possibly act in the future. 

The subject of concurrent suits and injunctions is discussed. 
The 'extent' of the doctrine is applied to Foreign Judgments, 
The principles of defence to an action on the judgment, as 
stated by T^Si Blackburn are defined ; and the several defences 
that have been raised are reviewed in turn. 

Judgments in rem are considered, both of the English and of 
Foreign Courts : 

the essential difference between judgments in rem and in 
personam being pointed out, the theory in relation to the latter 
is, by an enlargement of the terms employed, applied to the 
former : 
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the judgments are divided under four heads ; and this applica- 
tion of the theory is found in each case to be in accordance with 
authority. 

The converse of Judgments in rem — acquittals — are briefly 
considered. 

Decisions on the subject of Status are discussed separately, 
and under these heads — 

Marriage — Divorce — Legiti macy — Guardianship — Lunacy — 
Probate — Bankruptcy. 

Finally, this result is arrived at: that, whether the Foreign 
Judgment be in rem ; or whether it be in personam ; whether it 
form the subject of a claim, or of a defence; there is one Theory, 
of universal application. 
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By the term Foreign Judgment, we understand a Defini- 
judgment that has been pronounced by a Foreign ^^^"^ 
Court of competent jurisdiction ; including under 
the word Foreign, not only ahen states, but also 

B 



PRELIMINARY DISTINCTION. 



Scotch 
and Irish 
Judg- 
ments. 
31 &32V. 
C.54. 



The pre- 
liminary 
distinc- 
tion. 
Romilly^ 
M.R, 



Division 
of the 
subject. 



the British Colonies and possessions, the Channel Chapter I. 
Islands and the Isle of Man. 

Judgments in Scotland and Ireland are, by the 
'Judgments Extension Act, 1868* (31 & 32 Vic: c. 
54), made equivalent in their operation to English 
Judgments. 

The purport of this treatise is to consider 
what is the effect of a Foreign Judgment when it 
comes before an English Court : how far the 
English Courts will recognise the decisions of the 
Courts of another jurisdiction ; — and here ' there is 
' a preliminary distinction : where it is tried to 
' enforce it ; where it is pleaded as a bar to the pro- 
' ceedings instituted by the person who has failed 
' against the same defendant, with reference to the 
' same subject matter ' (Romilly, M.R., Reimers v. Reimers 

Druce). 26 L.J: 

The method pursued to obtain the benefit of a Ch: 196. 
foreign judgment in this country is by bringing an 
action to enforce it ; and the questions are, first : 
whether the English Courts have power to enforce 
it ; if, having power, whether they will enforce it, 
and what principles will be taken as their guide ; 
secondly, to what extent the defendant shall be 
allowed to answer the plaintiff's claim : In this case, 
the plaintiff brings the foreign judgment before our 
Courts: but when the defendant produces the judg- 
ment as a bar to an action instituted against him 
by the plaintiff, the question then to be answered is : 
how far the matter shall be treated as res judicata. 
Therefore the heads under which the effect of a 
Foreign Judgment is to be considered are : — 

A. The Enforcing — an action being brought 
upon it. 

B. The Recognising — it being pleaded in 
bar. 



THE ENFORCING. 
Chapter I. A. 

The Enforcing: — 

A foreign Court has adjudged the defendant The en- 
liable to pay the plaintiff, say, a certain sum of 
money : there is an obligation existing in the 
foreign country — to obey the decision of the 
Court in that country : before paying the money, 
the defendant (supposing him to have been 
resident within the jurisdiction of the Court) 
leaves the country, and comes to England. 
The plaintiff finding the debtor in England, 
desires to make the English Courts the medium 
for the recovery of the money adjudged to be 
due to him. 

Upon what principle can this be done ? There The con- 
has been much conflict of opinion : and the Theones. 
conflict is between two theories ; one of which may 
be termed for convenience ' the earlier ' ; the 
other, 'the later' theory: although Judges of the 
present day have given their adhesion to the 
earlier doctrine. 

That doctrine is somewhat as follows : That we Comity. 
are bound by the COMITY OF Nations to enforce 
here the decisions of foreign Courts : — this is the 
doctrine of Comity pure and simple. 

The later theory rejects altogether the notion of Obiiga- 
Comity, and asserts that the rationale of the enforc- 
ing these decisions by the English Courts is, by 
reason of a legal obligation created by the foreign 
judgment, which should, or must, be obeyed every- 
where : — this Is the doctrine of ' Obligation' pure 
and simple. 

We will discuss each doctrine separately, weigh- 
ing the authorities on the one side and on the other : Result of 
but we may venture here to anticipate the result of antici- 
the discussion, and the conclusions at which we have P^^ed. 

B 2 
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arrived in this treatise, by stating — ^with some Chapter I. 

diffidence, contemplating the weight of the 

authorities to be contended with — that we consider 

that either doctrine is to a certain extent correct ; 

but that neither is so correct as to conclude the 

whole subject. 
Doctrine The doctrine of COMITY is this : — that it is an 
Defin?-^^^' ' admitted principle of the law of nations, that a 
tion. ' state is bound to enforce within its territories the 

iurn, y, 'judgment of a foreign tribunal ' — (These are the 

words of Blackburn, J., in Godard v. Gray^ when Godard 
Authori- he was refuting the doctrine). The authorities in l. R.l6 
favour of ^^^ favour are as follows : — Lord EUenborough, C. J., Q' ®' 
the doc- in A Ives V. Bunbury: — * By the comit as gentium^ the ^^^^^ ^ 
Ldx Ellen' ' Courts of different countries will recognise and Bunbury, 
borough, 'enforce the judgments of each other: but they 28.^™^* 

* must be authenticated.' And again in Power v. Pmver v. 



C.y. 



Whit- 
more. 



Whitmore : — * By the Comity which is paid by us to 

' the judgment of other Courts abroad, we give a 4 M. & S. 

' full and binding effect to such judgments, as far as '^'* 

' they profess to bind the persons and property im- 

' mediately before them in judgment, and to which 

'their adjudications properly relate.* Lord Kenyon 

C.J., in Geyer v. A guitar \ — (The judgment was in Geyerv, 

rem, pronounced by a French Admiralty Court : ^^^''* 

but the judgments of both Lord Kenyon, C.J., and 681. 

Ashurst, J., are of general application to all foreign 

^'^' decisions). 'We decide this case bound and 
* ' < shackled by certain rules from which we dare not 
' depart. Civilised nations profess to be governed 
' by certain rules, and the Comity due from the 
' Courts in one country to those in another induces 
' them to give credit to each others acts. There is 
' the same Comity between the different Courts in 

Ashurst, r^j^jg kingdom.' And Ashurst, J. :- 'A Foreign Judg- 
' ment is conclusive on us.' Cockburn, C.J., in 



) 



p. c. 

144. 



COMITY. 5 

Chapter I. Castrique v. Imrie : — ' The Comity of Nations, by Cockbum, 

Castriqtu ' viituc of which alonc the judgments of the tribunal ^•^' 

30 L. J:* ' of one country are respected in those of another/ 

^- ^- Sir R. Phillimore, delivering the judgment of the sirR, 

Messinay, Pnvy Council, in Messina v. Petrococchino^ and ap- ^^^^' 

Petrococ- proving the doctrine : — ' It is to be observed that, 

L. R. 4 ' though the earlier cases exhibit some fluctuation 

* and variety with respect to the application of this 

* doctrine ; it has become firmly established by a 
' series of later cases as an unquestionable maxim 

' of our jurisprudence/ Lastly, Lord Brougham, L.C. ^' 
HouldUch <in Houlditchv, Marquess of Donegall\—'K ]\xi3ig' hamfL.C, 
gall, * ment of a foreign Court of record may be made 

Fin- 4^0 ' ^^^ ground of proceeding in the Courts of this 
' country ; and the great rule of all civilized coun- 
' tries among each other is, that a judgment in any 
' one of them may be made the ground of proceed- 
' ing validly and with effect in this country ; but no 
' more.' 

Of the objections to this doctrine of Comity, 
perhaps the most important is, its uncertainty and 
vagueness; and consequent upon this uncertainty, Its un- 
the difficulty of establishing what can be received ^^^*^^"*y- 
as a defence to the action : It is impossible to 
define its limits. There existed the principle in 
nubibus : there existed arbitrary exceptions to it, 
each case depending upon the discretion of the 
Judge: The ultimate limit, that we were bound its z.^- 
to enforce by reason of the Comity, seemed to{j^^^g* 
suggest the difficulty, if bound, how could a 
defence possibly be admitted : — this was manifestly 
an injustice: One defence and then another came 
to be allowed, till at last one was invented — to be 
more fully considered hereafter — that Natural 
Justice would be violated if the Court enforced ^j. Mans- 
the judgment : — Thus Lord Mansfield, C.J., in ^^^^^y ^7- 
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and Ldx 

Hard- 

wtcke,L*C, 



Buller, y. 



Its vague- 

ness. 

Story^ 

§598. 



What is 
Comity ? 



Recipro- 
city essen< 
tial. 



Sinclair v. Fraser, following Lord Hardwicke, Chapter I. 
L.C. : — * When you call for my assistance to carry Sinclair 
'into effect the decision of some other tribunal, v. /^r^M^. 
' you shall not have it, if it appears that you are in 5. 
' the wrong/ * And on that account,* said BuUer, J., 
'in Galbraitkv, Neville, 'he would examine mX,o Galbraith 
' the propriety of the decree.' ' This,' he adds, ' is \^^' 
' the true doctrine.' Here was the other extreme ; 6n, 
and this seemed to suggest the difficulty, that 
almost everything that could be alleged against 
the Judgment would have to be admitted. 

As to the vagueness of the doctrine we may cite 
Story : — ' In a suit brought by a party to enforce 
'a foreign judgment, it is often urged, that no 
' Sovereign is bound jure gentium to execute any 
'foreign judgment within his dominions; and 
'therefore, if execution of it is sought in his 
' dominions, he is at liberty to examine into the 
'merits of the judgment, and to refuse to give 
'effect to it, if upon such examination it should 
'appear unjust and unfounded. He acts in 
' executing it upon the principles of Comity ; and 
'has therefore a right to prescribe the terms and 
' limits of that Comity ' (Conflict of Laws, § 598). 

But what is this Comity of Nations } Its essential 
characteristic is mutuality, or reciprocity. If there 
be such a thing, it must exist as a governing and 
mutual principle, and cannot be subject to variation 
at the will of one Sovereign, without also suffering 
a corresponding variation on the part of the 
Sovereign of the other state, the relations between 
them being reversed. And not only this ; it is ' of 
Nations ' : for there is not one Comity between 
certain states, and another Comity between certain 
other states ; but one for them all. A variation 
or diminution at the will of one Sovereign, or 
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agreed to between two Sovereigns, would neces- 
sarily vary or diminish the Comity existing between 
all other states. Thus successive prescriptions of 
the terms and limits of this particular Comity, 
would in the end annihilate it. 

This essential reciprocity is noted by Blackburn, Black- 
J., in Schibsby v. Westenholz : — * If the principle be ^''''»^- 
^ what is loosely termed a Comity, we could hardly 
'decline to enforce a foreign judgment given in 
' France against a resident in Great Britain under 
'circumstances hardly, if at all, distinguishable 
'from those under which we, mutatis mutandis^ 
'might give judgment against a resident in 
' France : — but it is different if the principle be as 
* Baron Parke has stated it ' : This leads us to the 
consideration of the doctrine of OBLIGATION. 

This doctrine came into being in 1845, in the Doctrine 
case of Russell v. Smyth, where it was first enun- J-o^. ^^ 
ciated by Parke, B., and repeated by him in 
Williams v. Jones, The learned Baron's judgment 
in the latter case was as follows : — ' The principle in Thedefi- 
' this case is, that where a competent Court has ^^parke ^B, 
' adjudicated a certain sum to be due, a legal obliga- 
' tion arises to pay that sum, and an action of debt 
' to enforce the judgment may be maintained. It 
' is in this way that the judgments of foreign and 
' Colonial Courts may be supported and enforced.' 
This was approved, as we have seen, in 1870, in Approved, 
the two cases of Godard v. Gray, and Schibsby 
V. Westen}iolz\ by Blackburn and Mellor, J J. in 
the former ; and by Blackburn, Mellor, Lush and 
Hannen, JJ. in the latter : — ' It |is not an admitted Black- 
' principle of the law of nations that a state is ^ 
' bound to enforce within its territories the judg- 
' ment of a foreign tribunal. Several of the conti- 
' nental nations (including France) do not enforce 
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' the judgments of other countries, unless where Ckapter i. 
' there are reciprocal treaties to that effect But in 
' England, and in those states which are governed 
' by the Common Law, such judgments are enforced, 
' not by virtue of any treaty, nor by virtue of any 
' statute, but upon a principle very well stated by 
'Baron Parke' (Godard v. Gray). — 'The ]\xAg' Godard y. 
'ment of a Court of competent jurisdiction over l/r[ 5 
* the defendant to pay the sum for which judgment Q- ^• 
*is given, which the Courts of this country are 
' bound to enforce ' {Schibsby v. Westenholz). Schibsby 

It is Here then we have a sharply defined principle ; \oiz!^ 

^j^ ^ ° and consequent upon its certainty, a possibility of ^ ^- ^ 
limita- clearly tracing strict rules for the admission or 155. 

rejection of defences to the action : — ' Anything that 

Black' * negatives the existence of the legal obligation, or 

«^«> J' 4 excuses (or forms a legal excuse for) the perform- 

'ance of it, must form a good defence' — for 

example the plaintiff's fraud. 

But re- But however convenient the application or the 

oifreful result of the principle, the principle itself must be 

examina- examined attentively. 

Especi- '^^^ terms have been used which require explana- 

ally ds to tion : ' Common Law ' — * Legal Obligation.' 
used. What are we to understand by the phrase, ' Eng- 

• Common 'land and those states which are governed by the 
^^•' 'Common Law'.? 

Black- In England there is ' an ancient collection of un- 

definition. ' Written maxims and customs which is called the 

Stephen's 'Common Law,' as distinguished from Acts of 

p. 10? Parliament, or Statute Law. ' These customs 

p. 41. ' receive their binding power, and the force of laws, 

'by long and immemorial usage, and by their 

' universal reception throughout the kingdom.' 

Blackstone always uses Common Law as meaning 

tAe proper Law of England^ and as expressing 



COMMON LAW. ^ 

caiapter L * the institutions which arc not founded on any P- 45- 
* known statute, but upon custom only.' So we may 
take it, that in countries where there is no code, 
if the Courts acknowledge the existence of any 
mass of ancient customs and unwritten maxims, 
this is the Common Law of that country. The 
English Colonies adopt English Common Law. In 
the United States, the Courts recognise as Common 
Law, those customs and maxims which were 
Common Law to the English Courts at the time 
of the Declaration of Independence. In Germany 
there is a Common Law, though it is rapidly giving 
way to a series of codes. 

Thus we see, that the ' Common Law ' which is One sense 
used by Blackburn, J., may be taken to mean, a term may 
series of ancient customs and unwritten maxims, }^«q^^*" 
common to the Common Laws of different states ; jus 
in other words, a Jus Gentium, And the effect of ^'^^'"- 
the principle is; that, in that brotherhood of states quent' 
acknowledging this Supreme Common Law, there ^^"^^*?^ 
is among the citizens a common right to use the ciple. 
first Court of Justice that is handy to them, to enforce 
a decision obtained in any other Court : That the 
judgment, quA the plaintiff, is a thing to be carried, 
as it were, in the pocket, and enforced anywhere ; — 
quA the defendant, is the badge of the necessary 
obedience to it, which may be compelled anywhere 
at the pleasure of his adversary. Can such a thing 
exist .^ or rather, does it exist? It is a state 
suggestive of the description of civil laws, which 
Hobbes gives in his ' Leviathan' : ' By civil laws, I Hobbe/ 
' understand the laws that men are bound to of civil 
* observe, because they are members, not of this or ^^^* 
' that commonwealth in particular, but of a com- 
' monwealth.* 

But, assuming that all that is to be understood by The other 
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this phrase, is; — ^those states where English Com- Qiaptwr 1. 
mon Law prevails, the doctrine takes another 
form : — There is a judgment pronounced by a Court 
having authority to do so : there is therefore raised 
by this judgment a legal obligation to obey it : 
(using this term * legal obligation ' in the sense that 
Blackburn, J., has used it). This legal obligation is 
in fact, to pay the debt which the foreign Court has 
pronounced to be owing : The English Court 
cannot but suppose that the foreign Court has acted 
rightly, and it has declared the debt to be owing ; 
therefore, in the eyes of the English Courts, there 
is a debt owing : Brought before them, the legal 
obligation becomes a moral obligation : There is 
among the ancient unwritten maxims of our Com- 
mon Law — ^which is a moral law — one maxim 
' render to everyone his due :' That maxim must 
be applied, and the defendant who would evade his 
country's just decision, must be compelled to obey 
that judgment, even though he is beyond the juris- 
diction of the Court that has pronounced it ; he 
must pay the debt he owes: — And that this is 
no exaggerated exposition of this phase of the 
doctrine of obligation, we may cite Lord Abinger, 
C.B., in Russell v. Smyth (the same case it is to be Russell y, 
remembered, that originated Baron Parke's enun- f^^^*^ 
ciation of the doctrine) : — ' Foreign judgments are 8io. 
' enforced here, because the parties against whom 
' they are pronounced, are bound in duty to satisfy 
* them.' 

Austin thus distinguishes between duty and obligation 
in its strict sense. ' The English duty (looking at its 
' derivation) rather denotes that to which a man is obliged, 
'than the obligation itself. It is derived through the 

* French devoir (past part:) and the Italian dovere^ from 

* the Latin debere. It is, therefore, equivalent to id quod 

* debitum est^ rather than to obligatio.^ 
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Chapter L This dictum of Lord Abinger much resembles that 
* example from Lord Mansfield, of the tendency to confound 

* positive law with positive morality, and both with legisla- 

* tion and deontology * — which Austin quotes. ' By the p. 224. 

* English law, a promise to give something or to do some- 

* thing for the benefit of another is not binding without 
' what is called a consideration, that is, a motive assigned 
' for the promise, which motive must be of a particular 

* kind. Lord Mansfield, however, overruled the distinct 
' provisions of the law by ruling that moral obligation was 

* a sufficient consideration. Now moral obligation is an 

* obligation imposed by opinion, or an obligation imposed 

* by God : that is, moral obligation is anything which we 

* choose to call so, for the precepts of positive morality are 

* infinitely varying, and the will of God, whether indicated 
*by utility or by a moral sense, is equally matter of dispute. 
' This decision of Lord Mansfield, which assumes that the 
' judge is to enforce morality, enables the judge to enforce 

* just whatever he pleases.* 

Now, every obligation imports a sanction : Obliga- 

A moral obligation, a moral sanction: — a legal ^^^.^^^^^ 
obligation, a legal sanction. 

Let us for one moment revert to the two phases 
of the doctrine of obligation which we have been 
considering. In the first, we found the obligation 
of obedience to the judgment out of the country 
was based upon an all-pervading ^us Gentium : — 
there must also exist a Jus Gentium sanction ; the 
power of enforcing which resides in the Sovereign 
Authority of all states under the influence of this 
Jus Gentium, 

In the second we have the foreign obligation with 
its foreign sanction : but when the obligation leaves 
the country of its origin, and comes into England, 
its sanction remains behind ; and coming before 
the English Courts, it is regarded by them as a 
moral obligation, and is clothed with a new sanction 
one of English Common Law ; the power of en- 
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forcing which resides in the Sovereign Authority of Chapter 1. 
England. ^ 

But these notions are altogether inconsistent with 
the proposition that every obligation imports a 
sanction : This proposition implies that not only is a 
sanction connected with every obligation that is 
created, but that it is inseparably connected with it. 
The obligation cannot exist without its sanction ; 
nor the sanction without its parent obligation. To 
shift one, is also to shift the other ; to destroy, or 
avoid one, is also to destroy or avoid the other. 
Can then either obligation or sanction be shifted 
from one jurisdiction to another } The judgment 
is pronounced in the foreign state : — the sanction 
comes into being in the foreign state : — but the 
sanction, that is, the liability to evil, not only resides 
in the foreign state, but is enforced by the Sovereign 
Authority of that state ; and by that Sovereign 
Authority alone : The enforcement is of the essence 
of the Sovereignty ; it cannot be taken out of it : 
Therefore, since the enforcement cannot be removed, 
neither can the sanction ; neither can the obligation : 
The whole system, Judgment, Obligation, Sanction, 
Enforcement of the Sanction, forms the unit, which 
is indivisible. 

Therefore, we arrive at the conclusion, that a 
judgment debtor of a foreign state, leaving that 
state, leaves behind the legal obligation (using this 
term in its strict sense) of obedience to that judg- 
ment : and that coming into this country, he cannot 
be considered a legal debtor here, but only a legal 
debtor of and in the foreign state. 

How then is the obligation destroyed; that is, 
how is the sanction to be avoided ? There are 
two ways : — 

first : by obedience to the judgment. 
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Cliapter I. secondly : by leaving the country, (that is, having 
once been within the territory : — the case of a 
defendant resident abroad, being subject to the 
jurisdiction of the Court by submission or other- 
wise need not be noticed at this stage). This 
destruction and avoidance, which will of course be 
revived by a return to the country, will continue 
so long as the defendant's absence continues. 

But it is manifestly unjust that such a simple Inception 
expedient of avoiding the sanction should be doctrine 
tolerated ; some remedy must be found : — The o/*obliga- 

' ; tion and 

debtor has fled to another state ; that state must comity.* 
be asked to enforce a sanction which is foreign to 
its authority ; it must be asked to lend the aid of 
its Courts to do so ; this will be a great convenience 
to the country whose sanction is to be enforced ; 
in return, the position being reversed, it also will 
enforce the sanctions of the other state. 

This, though a purely theoretical view of the case, does 
in fact take place in some cases. 

Sir R. Phillimore — International Law — Vol. IV. PhUli- 
MDCCCCXXX : * General Axiom — No state allows a foreign ^^^Li 

* judgment to be executed within its territory, except under Axiom. 
*the authority, and by order of its own tribunal. The 

* practice of states varies, whether the judgment is executed 
at the instance of the party, (simple demande or requete) : 

* or by formal requisition of the Foreign Tribunal, {com- 

* mission rogatoire),* 

Now this process of inter-state arrangement 
being repeated between these and other states, 
would in time become an inter- state, or interna- 
tional custom : and, being a custom, which is 
essentially courteous ; and being reciprocal ; it 
is a custom which falls under the head of Inter- 
national Courtesy or Comity : in other words, what 
is generally understood by Comity of Nations : 
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the widest definition of which is — * all those praise- Cfhapter I. 
* worthy acts of one nation towards another which 
' are not stricti juris : t.e., all that the refusal or with- 
' holding of which, although dictated by malevolence 
' is not an injury, and so, not a ground of war.* 
To the conclusion at which we have already arrived, 
that the judgment-debtor of one state cannot be 
regarded as a legal debtor in another, we may 
therefore add ; that a state where such debtor 
is found, will lend its aid to enforce the sanc- 
tion ; or rather, will clothe the foreign obliga- 
tion with a sanction, which will stand in the place 
of the one the foreign state is powerless to enforce. 

[Between some states, there exist treaties by 
which they mutually enforce the judgments of each 
other : It is easy to see how Comity is here re- 
placed by Treaty.] 

Nor is this practice unreasonable or impolitic : — 
for sanctions are intermediate ; which merely com- 
mand a person to do something, with the prospect 
of incurring certain further consequences if he do 
not : and ultimate ; the evil consequence of disobe- 
dience to the command, (whether it be in the form 
of a law, or of a judgment), which it is supposed 
the person would be desirous of avoiding. In the 
Courts of Civil Procedure, the sanction made use of 
in the first instance is always the one we have 
termed intermediate : the ultimate sanction of 
penalty, or rarely imprisonment, is only made use 
of as the last resource. But in the Courts of 
Criminal Procedure, the ultimate sanction is in- 
variably used. 

In the case therefore of an escaped criminal, 
it would be unreasonable and impolitic to ask a 
foreign state to enforce the ultimate sanction of im- 
prisonment or death ; no benefit could accrue there- 
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Chapter I. from, for the man has committed no crime in the 
foreign state : it is in the state to which he is subject 
that he has committed the offence ; and it is in that 
state, and by the Sovereign Authority of that state 
alone that the penalty can be inflicted, and the 
wrong to that community be vindicated. Moreover, AusHn I. 
the sanction in criminal cases is enforced at the ^' 
discretion of the sovereign. 

In order therefore that such vindication may be Extradi- 
effectually consummated, there have been made 
Extradition Treaties between states. By these 
Treaties, not only are escaped criminals handed over 
to their governments, but also suspected persons, in 
order to take their trial. 

This result might also have been arrived at, by Con- 

1 r 1 1 -sidered 

the same process as before : thus the recovery of theoreti- 
criminals may have been effected, first, by mutual ^^^^^' 
arrangement ; which, having solidified into a rule 
of International Comity, has finally given way to 
Treaty. But, on account of the paramount im- 
portance to the community of each state, of having 
its own violated laws vindicated before its eyes. 
Treaties have become almost universal between 
civilised states. Indeed, Story asserts that the 
practice has ' beyond question, prevailed as a ^^^* § 
' matter of Comity, and sometimes of Treaty, be- 
* tween some neighbouring states ; and sometimes 
*also between distant states having much inter- 
' course with each other.' (Conflict of Laws, § 626.) 

But in civil cases there is no such necessity ; the Sanction 
wrong is not against the community at large, but cases, 
against an individual. The sanction, though re- 
sident in the Sovereign Authority, is enforced at 
the instance and discretion of the injured party. So 
long as he has redress, it is a matter of little 
moment how or where he obtains it : the com- 
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rnunity has really no interest in the matter, for Chapter I . 
although the remote or paramount end of a civil 
sanction is the prevention of offences generally, 
yet it does not affect the interests of the com- 
munity that the redress was obtained through the 
instrumentality of another state, whose course of 
action has been guided by the principles of an In- 
ternational Courtesy. 
The pro- Oui conclusion may now be stated in the form 
stated. of a proposition : — States lend their aid mutually to 
enforce each other's judgments : — 
There is a legal obligation existing against the 
debtor in the state where the judgment has been 
pronounced; by reason of the debtor's absence 
from the jurisdiction of its Courts, the state is 
unable to enforce the sanction. 
By virtue of the Comity of Nations^ a foreign 
state, to which the debtor has gone, will clothe 
the obligation deprived of its correlative sanction, 
with another sanction auxiliary to it ; and by so 
doing will endue it with the power it has lost 
This I have called the doctrine of OBLIGATION 

AND Comity. 

A third Before fully considering this new doctrine, its 

si^ested. advantages may be briefly stated : but we must 
bear in mind that a doctrine, however advan- 
tageous, should not be accepted, if it is based upon 
erroneous principles. 
Its chief It will be observed to combine the earlier and 
van age. ^j^^ later doctrines: adding to the broader inter- 
national principle of Comity, the precision of the 
legal principle of Obligation. 

Summing up the arguments that have been 
used, the principles upon which the doctrine is 
founded are as follows : — 



THE DOCTRINES REVIEWED. ly 

Chapter I. a. A Court of competent jurisdiction has pro- Principles 

nounced a judgment : — in^the 

therefore, an obligation and sanction have doctrine of 

Obligation 

arisen. and 

6. The defendant is out of the jurisdiction of the Comity. 
Court : the sanction is absolutely fixed in 
the Sovereign Authority : — 

therefore, the Sovereign cannot enforce 
the sanction, 
r. The defendant is within the jurisdiction of a 
Foreign State : The Comity of Nations has 
created a second, or auxiliary sanction, 
resident in the Foreign Sovereign Autho- 
rity : — 

therefore, this sanction may be enforced 
against the defendant, at the discretion 
and instance of the judgment cre- 
ditor. 

And the principles which it negatives are those con- Principles 
tained in the two views of Lord Blackburn*s theory, a^^" 
above enunciated : viz : — 

a,^ A Court of competent jurisdiction has pro- First view 

t . J . of doctrine 

nounced a judgment : — of Obliga- 

therefore a /us Gentium obligation and ^^^'^* 

sanction have arisen. 
b^ The defendant is out of the jurisdiction of the 
Court: — 

therefore the Jus Gentium obligation and 

sanction have accompanied him. 
c> The defendant is within the jurisdiction of 
a Foreign State acknowledging this Jus 
Gentium : The same Jus Gentium sanction 
which has once been created, is also resi- 
dent in the Foreign Sovereign Authority : — 

therefore this sanction may be enforced 

C 
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against the defendant, at the discretion Chapter L 
and instance of the judgment creditor. 
Or— 
a,^^ A Court of competent jurisdiction has pro- 
nounced a judgment : — 

therefore a debt and universal duty to pay 
have arisen. 

^^^ The defendant is out of the jurisdiction of 
the Court : — 

therefore he carries with him the debt and 
duty to pay. 
c^^ The defendant is within the jurisdiction of a 
Foreign State acknowledging the principles 
of ' English Common Law ' : The mere 
existence of a debt and duty to pay any- 
where creates an ' English Common Law * 
sanction, resident in the Foreign Sovereign 
Authority : — 

therefore this sanction may be en- 
forced against the defendant at the 
discretion and instance of the judgment 
creditor. 
Doctrine It does not negative the fundamental principle 
notea^*^^ of the old doctrine of Comity; but it defines 
**^^^y , positively and clearly what is enforced. 

negatived. ^ •* 

The principles a and b have already been dis- 
cussed : c remains to be more fully considered. 

A second or auxiliary sanction is created :— this at 
first sight seems to create the difficulty, that we 
have a sanction resident in and enforced by a 
Sovereign Authority, created by its Courts, but 
without a corresponding obligation created in the 
jurisdiction of that Authority : In reality, this is 
not so : the word ' auxiliary ' tends to remove the 
apparent difficulty. 



The 

auxiliary 

sanction. 



THE AUXILIARY SANCTION. ig 

Chapter L Now, a sanction is understood to reside in the 
Sovereign Authority of the State : its existence is 
an essential characteristic of Sovereignty : More 
accurately, it is one of the powers, the aggregate of 
which, possessed by the rulers of a political society, Markby^ 
is called Sovereignty. ^'^* 

The origin of this aggregate of powers is that An 
habitual obedience to the government which is traced^ 
I rendered by the bulk of the community. The between 

habitual obedience is partly the consequence of proper 
custom, and partly the consequence of prejudices. ^^ ^.^"^^ , 
It is this obedience that causes the government to Law. 
exist in the form of a monarchy, or of a popular ^^ * ^^'i*» 
government, according to the tendency of these p. 302 and 
prejudices. This obedience is also bottomed in the "^ ^ ^ • 
principle of utility ; — for positive moral rules are 
uncertain, scant, and imperfect : Hence the neces- 
sity for a common governing (or common guiding) 
head to whom the community may in concert defer. 

It is indeed possible to conceive a society in 
which legal sanctions would lie dormant ; or in 
which ^«^i-/-government would merely recommend 
or utter laws of imperfect obligation (in the sense 
of the Roman Jurists). But however perfect and 
universal the inclination to act up to rules tending 
to the general good, it is impossible to dispense 
with a governing or guiding head. Upon this 
obedience, therefore, depends the existence of the 
sanction. 

Again, taking the aggregate of Sovereign 
Authorities, popularly known as the Family of 
Nations : The citizens of this great Family are the 
Governments of the various States. There is no 
Supreme Sovereign Authority, for all the members 
are considered equal : but there is a body of rules 
to which all profess habitual obedience, called 

C 2 
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International Law, the ultimate sanction of which is OhapUr I. 
war: and a lesser body of rules, simply regulating the 
courteous intercourse between the members, which 
all do habitually obey, called the rules of Inter- 
national Courtesy, or the Comity of Nations ; these 
rules have not war as their ultimate sanction. 

The origin of this ^^^-sovereignty (the 
personality of which does not exist) is also 
habitual obedience rendered by the bulk of the 
Community of States. This obedience is partly 
the consequence of custom (but not of pre- 
judices), and is also bottomed in the principle of 
utility. 

Now we have seen that a power resides in every 
member of the Community of States, to enforce the 
judgments of other states, by means of an auxiliary 
sanction which has been created by theComity of 
Nations. 
Result of The result is, that not only is an obligation 

the theory. ^ , , . , . , . , . ., 

created, the sanction correlative to which is resident 
in the Sovereign Authority of the State whose 
Courts have pronounced the judgment, and which 
may be enforced there at the discretion and 
instance of the judgment creditor ; but there also 
comes into being in every other state a bare 
obligation — resembling somewhat the nudum 
pactum of the Roman Law — which, when the 
judgment debtor enters any Foreign State, the 
Sovereign Authority of that State clothes with 
an auxiliary sanction — enforceable at the discretion 
and instance of the foreign judgment creditor; 
and dependent upon International Comity. 
Necessity But although a sanction in the country of its 
appUca- origin, is always enforceable without further applica- 
tion to the tion to the Courts : in this case, application to the 
the Courts of the Foreign State is necessary, in order 
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Chapter I. to establish to the satisfaction of the Sovereign Foreign 
Authority in whom the auxiliary sanction is ^*^^^' 
resident, that the foreign obligation does in fact 
exist. 

The doctrine of Obligation and Comity is there- 
fore, we venture to think, complete in all its parts : 
The theory of the auxiliary sanction created by 
Comity ; and the theory of the existing obligation 
both appear to be sound : There is no difficulty 
in at once adopting Lord Blackburn*s definition of 
the essentials to a good defence, because the The prin- 
practical part of the doctrine of obligation exists defence to 
entire. Therefore, as before stated, we take those ^^ action, 
essentials to be, ' to negative the existence of the 
* obligation ; or to excuse the performance of it.' — 
What these defences may be, will be considered in 
the next Chapter. 

Lastly ; is the doctrine of Obligation and Comity 
Comity open to the objection taken by Lord cur^iy^" 
Blackburn to the earlier doctrine of Comity pure *!.^?°S^» , 

IM: Black" 

and simple } ' If the principle be what is loosely bum's 
' called a Comity.' — we have endeavoured to define ^^^^^^ 
accurately what this Comity among nations is, and exist, 
to shew that ' loosely ' is no longer a term to be 
applied to it. But we have not yet traced to its 
source that Courtesy which in reality is inter- 
changed. Once more we must quote the learned 
judge : — ' If the principle be what is loosely called Blackburn, 

* a Comity, we could hardly decline to enforce a ^' 
' foreign judgment given in France against a resident 

* in Great Britain, under circumstances hardly, if at 
*all, distinguishable from those under which we, 
'mutatis mutandis, might give judgment against a 

Schibsby ' resident in France.* {Sckibsbyv, Westenkolz), The 
hoiz. reference is to the Common Law Procedure Act 

L. R.6 Q. 1852, sections 18 and 19, relating to service out of 
B. 155. 
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the Jurisdiction. Under that Act, a certain course Chapter I. 
was to be pursued (which has been varied by the 
Procedure Judicature Acts) against a non-resident defendant, 
^^-resi- Supposing the Courts of another country — having 
dentde- also a course of procedure against non-resident 
defendants peculiar to itself — should proceed 
against an Englishman not resident in that country, 
in a manner not in accordance with their own 
procedure, but in a manner 'hardly, if at all 
'distinguishable' from our own method: Then, 
says Lord Blackburn, we should be bound to 
enforce it, were we fettered by this loosely-termed 
Comity. We venture thus far to agree with this 
reasoning : for, under the doctrine of obligation, 
other considerations arise to assist the Courts in 
deciding whether, under such circumstances they 
would enforce it or not. But, if the Foreign Court, 
following its own peculiar procedure against non- 
resident defendants, pronounce a judgment against 
an Englishman not resident in that country : Then, 
cf: that judgment coming before English Courts, will 

Tuiisdic^ be upheld and enforced ; first, under the influence 
tion.' of the Comity of Nations ; secondly, on account of 
II. the obligation created. 

A similar point arose in Alivon v. Furnival^ an AHvon v. 
action of debt by two out of three syndics of ^ x\!!y^' 
French bankrupt, upon an arbitral sentence and Ex: 241. 
ordinance adjudging that the defendant should pay 
Parke, B, 21 sum of money to the bankrupt. Parke, B., said : — 
'The two out of three suing is a peculiar right 
* of action created by the French law, and we think 
'it may, by the Comity of Nations, be enforced 
' here.' 
The And this is a logical deduction from the principle : 

thatlr^ The Courts of different states, by courtesy enforce, 
inter- each for the other, not lex for leXy hut Jus {ox jus. 

clianged. 
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Chapter L B, 

The Recognising : — 

* But it is otherwise, it is said/ says Story^ J^^^ _ 
•where the defendant sets up a foreign judg- nising: 
' ment as a bar to proceedings ; for if it has -^g^-^' ^ 
' been pronounced by a competent tribunal, and 
' carried into effect, the losing party has no right 
'to institute a suit elsewhere, and thus bring the 
* matter again into controversy ; and the other 
'party is not to lose the protection which the 
' foreign judgment gave him. It is then res judicata^ 
' which ought to be received as conclusive evidence 
' of right ; and the exceptio reijudicatcSy under such 
' circumstances, is entitled to universal conclusive- 
' ness and respect. This distinction has been very 
' frequently recognised as having a just foundation 
' in international justice/ (Conflict of Laws, § S98.) 
To the same effect is the judgment of Eyre, C.J., ^yre^ C.y, 
Phillips V. the dissentient Judge in Phillips v. Hunter : — ' It is 

2 h! Bl': * ^^ ^^^ w^y ^^ly ^'^^ ^^ sentence or judgment of a 
402. « foreign Court is examinable here ; that is, when 

' the party who claims the benefit of it applies to 
' our Courts to enforce it : when it is thus volun- 
*tarily submitted to our jurisdiction , ... In 
' all other cases, we give entire faith and credit to 
'the sentences of foreign Courts, and consider 
' them as conclusive upon us.' 

Pausing for a moment, let us sketch a brief out- Res 
line of the plea res judicata as it is accepted in our:^thre^* 
Courts, with reference to English adjudications of^^^^^^^.® 
^kso' ^^ matter ; following the judgment of Knight- decision!^ 
I Y. & ' Bruce, V.-C, in Barrs v. Jackson : — ' With the rule J^night- 

%^,' ^' ' ^^ ^^v^' ^^^ rightly understood, which in the ^vTc! 
(on app:) * language of Ulpian, says, — res judicata pro veritate \Ulpian:\ 
582. * ' accipitur, — the law of England generally agrees.' 
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[ Vinnius,] 



JCnight- 

Bruce, 

V.-C, 



Vinnius — in a note upon the words ' per excep- Chapter I. 
tionem rei judicatae ' — Institutes, Book IV., Title B. 
-says : — ' Quae ita agenti obstat si eadem quaestio 
inter eosdem revocetur, id est, si omnia sint 
eadem, idem corpus, eadem quantitas, idem jus, 
eadem causa petendi, eadem conditio perso- 
narum.* 

' Generally, the judgment neither of a concur- 
rent nor of an exclusive jurisdiction, is (whether 
receivable or not receivable), conclusive evidence 
of any matter which came collaterally in question 
before it, though within the jurisdiction, or of any 
matter incidentally cognisable, or of any matter to 
be inferred by argument from the judgment : and a 
judgment is final only for its proper purpose and 
object* 

' It would be unjust and absurd to hold decisions 
upon facts in proceedings inter partes ^ to be con- 
clusive upon the parties for all purposes/ 

* The rule against re-agitating matter adjudicated, 
is subject generally to this restriction — that how- 
ever essential the establishment of particular facts 
may be to the soundness of a judicial decision, 
however it may proceed on them as established ; 
and however binding and conclusive the decision 
may, as to its immediate and direct object, be, 
those facts are not all necessarily established con- 
clusively between the parties, and that either may 
again litigate them for any purpose as to which 
they may come in question ; provided the imme- 
diate subject of the decision be not attempted to 
be withdrawn from its operation, so as to defeat 
its direct object. This limitation to the rule, 
appears to me, generally speaking, to be consis- 
tent with reason and convenience, and not opposed 
to authority. I am not now referring to the law ap- 
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Chapter I. ' plicable to certain prize and admiralty questions, 

* which are governed by principles in some respects 

* peculiar/ 

'The adjudication in the former action must be 
' inconsistent with the notion of the liability in the 
PhUlips V. ' present one.' (Channell, B., Phillips v. Ward.) Channell, 
fT^^T. ' The former suit must be shewn to have been 

Ex; 7. *one in which there was an opportunity of recover- 
' ing that which the plaintiff seeks to recover in the 
Nelson v. * second action. {Nelson v. Couck^ 
frc. B : ^^ ^^^^ "^^ appear necessary that the judgment 
N. S. 99. should have been satisfied : only that it is final. 

As to the identity of the two suits we may cite 
the following passage from * Modern Roman Law/ 
p. 94, by Professors Tomkins and Jencken — ' In Professors 

* respect to the requisites for the identity of a legal and 

* contention, two things are needed : Jencken, 

' I. The exceptio rei judicatce falls to the ground, 
'when no identity exists, even though the subse- 
' quent action may resemble the former one. 

*II. The exceptio is maintainable, when the iden- 

* tity is actually present, though the previous point 
'in litigation and the new one may be somewhat 
' dissimilar. In personal actions, identity of right 
' results from similarity of origin ; but in real rights 
' and in real actions, the mode of origin is immate- 
' rial/ 

On a plea of judgment recovered for the same Old 
cause of action, the matter of record is the only ^^c'^^^^- 
thing which can be directly put in issue — ^that is, a 
replication of Nul Tiel Record is allowed. If the 
judgment had been recovered for another cause, 
there must have been a ' new assignment* A repli- 
cation was sometimes pleaded in the form of a 
traverse, that the judgment was not in respect of 
the same causes of action as in the declaration 
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mentioned : {e.g,^ Lord Bagot v. Williams), but Chapter I. 
substantially this was a ' new assignment/ {Bullett ^Bagot^, 
ajid Leakeys Precedents of Pleadings^ WUiiams^ 

New By Order XIX., rule 14, of the Judicature Acts, c. 235. 

a^^x.^r.^ the ' new assignment ' is replaced by an amend- 

14- ment in the statement of claim. 

The Now, in these principles we have two considera- 

considera- .. . 1 j 

tionsin- tions mvolved. 

volved: {a). THE RATIONALE. {b\ THE EXTENT. 

to heap- We will consider how each of them applies to 
Foreiga the recognition by our Courts of Foreign Judg- 
Judg- ments, when pleaded by a defendant 

ments. .* ,. . . 

£igel<nv, ^^ Strict law the doctrme of res judicata is only 

* applicable to the judgments of domestic Courts. 

* But from motives of policy it has been extended 

* to the judgments of foreign Courts of civilised 
'countries, with certain limitations.* {Bigelow — 
Laiu of Estoppel^ p. 9.) 

First Con- {a). THE RATIONALE :— With regard to the 
^Th^Ra- "^«^^^"^ — ^^^ ^ legal adjudication shall be taken as 
tionale.' a synonym for truth ; it must be borne in mind, that 
as referring to English adjudications, although ' res 
judicata' is generally raised by way of defence, 
yet the maxim equally applies when the adjudica- 
tion forms the subject of an action. 

The plaintiff as we have seen, when the defend- 
ant brings the judgment before the Court, is only 
allowed to put in issue the fact of there being 
such a record : On the same principle, when the 
plaintiff, bringing an action upon it, produces the 
judgment, the defendant is only to plead Nul Tiel 
Record : or else, satisfaction, or release ; both of 
which, merely put the record itself, and not the 
judgment, in issue. — * A record thus importing credit 

* and verity, shall be tried only by itselP — that is, by 
production and inspection ; ' the reason being, that 
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caiapter I. ' there may thus be an end of controversy/ The Broom's 
plea, either by plaintiff or defendant, must there- l^™'^^^ 
fore be ; that there is no such record ; and not, that 262, n. 
there is no such obligation. 

The full effect then of the defence res judicata^ 
the adjudication being that of an English Court is, 
that it is absolute ; the record existing as the 
defendant states. — Is the same absolute effect to 
be extended to a foreign adjudication on the sub- 
ject-matter of the action } The leading authorities 
in favour of this extension are ; the dictum of Lord 
Phillips V. Chief Justice Eyre in Phillips v. Hunter y already Eyre, C.J. 
2 h!'b1: quoted : — and the more recent judgment of Lord ^ * ^' 
402. Campbell, C.J., sitting with Lord Lyndhurst, L.C., 

Ricardo v. in Ricardo v. Garcias, There was a judgment by 
12 Cl: & competent tribunals in France against the Respond- 
Fin: 368. q^^ fjg xh^VL filed a bill in Chancery against some 
of the same persons and for the same purposes ; 
charging that the proceedings and judgment of the 
French Court were contrary to justice, and were 
not final and conclusive : The plea of foreign judg- 
ment, set forth in substance and effect, was over- 
ruled by the Vice- Chancellor : on appeal, Lord 
Campbell said : — * A foreign judgment may be Lord 

* pleaded as res judicata ; because the foreign ^^^P^'^^y 
' tribunal has clearly jurisdiction over the matter, 

' and both parties being before the tribunal which 

* adjudged between them, that is a bar to a sub- 

* sequent suit in this country for the same cause/ 
In favour of this proposition we have also the 

Cammell dictum of Martin, B., in Cammell v. SewelL deliver- 

27 L. J :' ing the judgment of the Court: (Pollock, C.B., Martin, 

Ex: 447. Channell, BB.). The difficulty in the case was 

whether the decision as to the validity of a sale of 

cargo by the Norwegian Superior Diocesan Court 

at Drontheim, was in the nature of a judgment in 
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Martin, B. rem. The conclusion of the judgment was as Chapter L 
follows : — ' But, assuming that the judgment is not 
' one in the nature of a judgment in rem, it seems 

* nevertheless, that it must be taken as conclusive, 
' and that the judgment must be taken to be the 
'judgment of a Court of competent jurisdiction. 

* That judgment has been given against the plain- 

* tiffs, and we think they are conclusively bound by 
*it : interest rei piiblicce ut sit finis litimn! 

There is That this should be so, does not seem inconsis- 
parent ^^^^ vfi\ii principle ; for, all that has been advanced 
stretch of as regards the finality of an English decision seems 
to extwid to apply equally to a foreign decision : That there 
resjudi- jj^^y j^g ^^j^ gj^j ^f controversy, seems as applicable 

foreign when the first adjudication upon it is that of a 
judgments. Foreign Court as when it is that of an English 
Court: And there is no apparent stretch of the prin- 
ciple, that one Court of Justice presumes another 
Court of Justice to have acted rightly, to say, that 
when the decisions of that other Court come before 
it in any way, it will extend to them also the appli- 
Janus, z. cation of its Common Law doctrine res judicata 
^' proveritate habetur. In the words of James, L.J. : — 

* It would be impossible to carry on the business of 

* the world, if the Courts in every country refused to 
' act upon what had been done by other Courts of 

* competent jurisdiction.' {re Davidson's Settlements.) re 
The doctrine was very fully expounded in the settle- 
argument for the respondent in the case of Hamil- ^^s, 
ton V. Dutch East India Co: in the House of Lords, Eq: 383. 
1732. The following argument was accepted by ^^^^j^ 

Argument the House : — *For that the cause had been judged East India 
'fLoid^ 'and determined by the Courts of Malacca and g 3^0: p. 
Hamilton * Batavia, their sentences could not be reviewed by C. 264. 
^East India ' the Court of Admiralty in Scotland, which has no 
^^' 'jurisdiction over these Courts, and that this plea 
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Chapter I. < or exception (of res judicata) is, by the law of 
' nations, available in all Courts, it being an estab- 
' lished maxim quod res judicata proveritate habetur, 
'And though, when a decree pronounced in one 
' country is sought to be carried into execution in 

* another, the judge whose interposition is demanded 
' ought not to afford it, without a previous inquiry 
' into the justice of the sentence ; yet, when a decree 
' is actually executed in the country where it was 
'pronounced, it becomes then of no further use 
' than to protect the person who has had satisfac- 
' tion under it, from restitution, which it does with 
' the same effect, whether such restitution is sought 

* in the nation where the sentence is pronounced, or 
'in any other: it being a perpetual rule without 
*any limitation that res judicata exceptionem parit 
^ perpettiam' 

If this be the true doctrine, then also in the case Conclusion 
of foreign judgments, the plea res judicata^ the doctrine, 
record existing as the defendant states, is absolute ; 
and the plaintiff has no reply beyond the right of 
putting the record itself in issue. 

Mr. Starkie's view seems to coincide with this doctrine : — Starkie. 

* The principle upon which a judgment is admissible at 
' all is, that the point has already been decided in a suit 
'between parties or their privies by some competent 

* authority, which renders future litigation useless and vexa- 

* tious. If this principle extends to foreign as well as domestic 
'judgments, as it plainly does^ why is it to be less operative 
' in the former than in the latter case ? If it does not embrace 
' foreign judgments, how can they be evidence at all .? By 
'admitting that such judgments are evidence at all, the 

* application of the principle is conceded : why then, is its 

* operation to be limited as if the foreign tribunal had heard 
'nothing more than an ex parte statement and proof?* — 
[Starkie — *Law of Evidence,* I. p. 273.] 

Sir R. Phillimore's conclusion is * that the exception res Sir R. 

^judicata ought to be in all, and is in most states, admitted ^^^^^^' 

more. 
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Int: Law, * as a complete bar to a second litigation upon the subject Chapter I. 

MDccccxxxv. (^^ YyQ adjudicated upon/ certain conditions being fulfilled. 
The conditions, which may be set out here for convenience 
of reference, are somewhat similar to the pleas by which the 
foreign judgment may be attacked by the defendant ; others 
coincide with the essential conditions of identity between the 
two suits which are indicated on page 6i . The learned author 
and judge stands midway between the two doctrines, asserting 

MDccccxLiii. that the plea of res judicata should be admitted as a complete 
bar, but only on certain conditions ; some of which condi- 
tions coincide with the defences contended for as admissible 
by the opposite doctrine. The conditions are : 

I. The Tribunal to be competent according to the 
Foreign law. 

II. The Tribunal to be duly seized, or possessed of the 
subject of its decision : — 

Its jurisdiction must be properly founded. 

It may not cite one not belonging to the country, 
either by birth or domicil, or temporary resi- 
dence, unless he has property or incurred some 
liability in the state. 

III. The Foreigner must have been fairly heard accord- 
ing to the laws of the State, on an equality in every 
respect ; including the right of appeal with a native 
subject. 

IV. Some states add reciprocity. 



This con- 
clusion 
con- 
sidered. 



Let US consider if this conclusion is consistent 
with results we have already arrived at : — ^When an 
action is brought upon the foreign judgment we 
have ventured to assert as the true principle, that 
to a certain extent only, the foreign decision shall 
be received as absolutely binding; in the Chapter on 
Defences to the Action, we shall ascertain as accu- 
rately as possible, what this extent really is : but 
so far as we have gone already we find that our 
Courts have established a difference between 
English and Foreign decisions, when they come to 
be enforced ; the English judgment produced by 
the plaintiff is synonymous with Truth; the Foreign 
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Chapter I. judgment will be taken as true, so long as the 
obligation that has arisen upon it abroad is not 
negatived. But, when the defendant produces it, 
the plaintiff having brought an action on the 
original cause of action, if the doctrine just dis- 
cussed be accurate, the full force of the maxim res 
judicata pro veritate habetur is to apply; that is, the 
Foreign Judgment, will be, in its effect, identical 
with an English Judgment under similar conditions; 
in other words, it will be a synonym for Truth. 

The use of well-known algebraical symbols may perhaps The result 
make this clearer. of the 

The Judgment, produced by plaintiff in an action upon stated 
it : — alge- 

an English Judgment = Truth. braically. 

a Foreign Judgment = Truth, if the obli- 
gation is not negatived. 
The Judgment produced by defendant : — 

Foreign Judgment = Truth ^ English 
Judgment. 

Now, the very same judgment may come before The same 
the Court in either way: and the result is, that if the l^af"^""^ 
defendant produces it as a defence to an action on receive 
the original course of action, it is absolute ; but, if treatment, 
the plaintiff exercises his alternative right and 
brings an action on the judgment, then it is not 
absolute ; for the defendant may negative the exist- 
ence of the obligation, or excuse the performance 
of it. 

It may be said, that in the one case, the plaintiff 
voluntarily submits the judgment to our Courts ; 
whereas in the other, the defendant is obliged to 
appear, and only uses it as a means of self-defence ; 
and that for this reason, more favour should be shewn 
Phillips V. to the defendant : This indeed appears to be the 

2 H. Bh ground of Chief Justice Eyre's judgment in Phillips 
402. 
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V. Hunter cited above ; but the same remark applies Chapter I. 
with equal force to the case of an English judgment: 
indeed, with greater ; for an action on an English 
judgment though allowed, is not looked upon with 
any favour : yet here, there is a fixed rule, which 
is applied to either case: The record, irrespec- 
tive of the manner m which it comes before the 
Court, imports credit and verity. 
Anas- Now, for the purpose of makingf the doctrine 

sumption X JT o 

for the of Foreign Judgments parallel with the doctrine 
Moment ^^ English Judgments ; let us assume , that the 
same rules hold for recognising, as for en- 
forcing the Foreign Judgment : The as- 
sumption however, is not quite correct, because 
there is a distinction between the cases of 
the plaintiff and the defendant : it is this ; the 
plaintiff selected, and therefore submitted to the 
jurisdiction of the Foreign Tribuoal ; the defendant 
was obliged to appear before it, or suffer judgment 
by default: Therefore, although the defendant may 
be able, where judgment has gone against him by 
default, to negative the existence of the obligation, 
by proving that the Foreign Court had no jurisdic- 
tion ; the plaintiff cannot do so, for he himself 
The created the jurisdiction. The assumption must 

assump- thgj-gfQj-e be slightly modified: — the same rules hold 
modified. fQj. recognising as for enforcing a Foreign Judg- 
ment ; with this exception, where it is raised by 
way of defence, the plaintiff cannot negative the 
jurisdiction of the Foreign Court. 
Analogy Again, let us consider what analogy exists 
rules aTto between the rules for English and Foreign Judg- 
English ments : For the English Judgment, the rule is, 
Foreign that it is res judicata^ and therefore absolute : 
judgments p^^. ^j^^ Foreign Judgment ; the rule is, that the 
obligation may be negatived. The difference may 
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Chapter I. \^q thug explained : AH those defences, which in 
the case of a Foreign Judgment may be used by 
the defendant to negative, or excuse, are, in the 
case of an English Judgment, grounds for appeal, 
and are therefore not admitted as a defence to the 
action on the judgment; for, on those same 
grounds, if established, the Court would have set 
the judgment aside, or would have reversed it : But 
it is otherwise with a Foreign Judgment ; the 
English Courts do not sit on appeal from the 
Foreign Courts, nor can they reverse the decision ; 
therefore, as will be seen, they will not admit de- 
fences, which, as to the merits of the case, would be 
fit ground for appeal in the Foreign Country ; but 
only such as are not grounds for appeal there, 
or, if they were, would not be entertained there. 

Let us examine now, by an elementary alge- 
braical process, whether our assumption holds 
good : — 

There is an English Judgment : — A^?^", 

if produced by the plaintiff, — a certain rule test of 
obtains. f^"*P- 

tion. 

if produced by the defendant, — the same rule 
obtains. 

There is a Foreign Judgment : — 

if produced by the plaintiff, — a certain other 
rule obtains : 

the variation between this 
rule and the former one 
being made on account of 
the change from an Eng- 
lish to a Foreign Judg- 
ment : 
i.e., algebraically. 

D 
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Stated in 

algebraical 

symbols. 



and 



The 
doctrine 
has been 
modified. 



The 

doctrine 
of non- 
merger. 



The Foreign rule is to the English rule, as the ^£^ ^• 
Foreign Judgment is to the English Judgment. 
Therefore, 

if produced by the defendant, — the same rule 
obtains. 

This may be made very plain by the use of Algebraical 
Symbols. 
Thus :— Let, 

English Judgment = E. 
Foreign Judgment = F. 
rule for English Judgment=ri 
rule for Foreign Judgment =r2 
produced by plaintiffs p. 
produced by defendant =d. 
Now 

Exp = ri 

Exd-Ti or Exd=Exp. 

FXp=r2 

but rj: ri=F : E 
F ra rg 

/.— =— .-.Fxd^ExdX — 
E ri ri 

=r ""a 

.-. FXd=r2 

or Fxd=Fxp. 

Let us take another view of the case. If this 
doctrine formerly existed : namely, that a Foreign 
Judgment, the defendant producing it, was abso- 
lutely binding on our Courts ; the plaintiff produc- 
ing it, was not absolutely binding, but the existence 
of the obligation might be negatived by the defen- 
dant ; it has certainly undergone some modifications 
in recent cases — although the distinction between 
enforcing and recognising the judgment has not 
always been kept perfectly clear. — The arguments 
have been somewhat of this nature : — It has been held 
that there is not a merger of the original cause of 
action by reason of the judgment pronounced by the 
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C hapter L Foreign Court : but that the plaintiff has his option 
of suing in our Courts either on the judgment, or on 
the original cause of action. — (This doctrine has 
been adopted in the preceding argument ; and for 
the present we must assume its correctness, and 
postpone any discussion of it). ' Now,* says Story, 
' if the original cause of action is not merged in a 

* case where the judgment is in favour of the f'^-^* 

* plaintiff, it is difficult to assert that it is merged by 

* a judgment in the Foreign Court in favour of the 
'defendant* (Conflict of Laws, § S99a.) It must be 
noticed however, that whereas the judgment which 
comes before our Courts for recognition may 
be either in favour of the plaintiff or the defendant ; 
a judgment for the defendant could hardly ever 
come here to be enforced. 

Bankoj In the case of the Bank of Australasia v. Hard- 
traiasia v. ^'^Si the defendant pleaded a judgment already 
Harding, recovered in the Supreme Court of New South 
C. P. 345. Wales. Wilde, C.J. , said : — 'This judgment is jviide, 
' pleaded by way of merger or extinguishment of ^'^^ 

* the cause of action. Now, if a Court of competent 
'jurisdiction has given judgment, that judgment at 
' the place where it was given is conclusive against 
' the parties, if not appealed against. At that place 
' it must be taken as a merger or extinguishment. 

* But in all the cases on the effect of a foreign 
'judgment, it has been treated only zs primd facie 
' evidence of the cause of action. — The judgment 

* may be a merger in the Colony, because it is 
' conclusive there ; but when it is sued on in another 

Country, it is only primd facie evidence of the 

debt. For these reasons, I think the plea is bad.' 

Now, since there is no merger, and the plaintiff 

coming to our Courts sues, at his option, either on 

the original cause of action, or on the judgment ; it 

D 2 
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non- 
merger: 
res judi- 
cata a bad 
defence. 



Conse- follows, that if he choose the former alternative, Chapter L 
2ocrHne*^of the foreign judgment being in his favour, the plea res 
judicata implies there is a merger. According to this 
view of the case therefore, the plea is inadmissible, 
and the foreign judgment is no bar to the action. 

The defendant's plea may be more than merely 
judgment recovered; he 'may plead also satisfac- 
tion of the judgment. On the authority of 
Barber v. Lamb, and in accordance with the Barber \, 
most elementary principles of justice, there can2oL.j: 
be no doubt that such a defence would be good : C. P. 234. 
that judgment recovered, and payment, is an 
extinguishment of the original cause of action : 
In this case then, where the plea res judicata is 
coupled with satisfaction, it is absolute— (the dictum 
of Keating, J., in Barber v. Lamb, as to the plaintiffs 
reply will be noticed when the question what may 
be replied is discussed : this, it may be observed, is 
the difficulty lying at the foundation of this enquiry). 



Unless 
coupled 
with satis 
faction. 



Judg- 
ment for 
defendant 

Story*s 
argument 



Res judi' 
cata bad 
defence. 

Conclu- 
sion from 
doctrine. 



Let US consider lastly, if the case is in any degree 
altered by the fact of the judgment having been 
in favour of the defendant. Now, following Story's 
argument, judgment in the foreign Court for the 
plaintiff does not merge the original cause of 
action here : Therefore, judgment in the foreign 
Court for the defendant does not extinguish the 
original cause of action here. So, in this case also, 
should the plaintiff bring an action on the original 
cause of action, since the foreign judgment is no bar, 
res judicata cannot be pleaded. 

The conclusion is therefore, that, except where 
the judgment has been satisfied, — with regard to 
foreign sentences, the plea of res judicata has not 
the same effect as it has with regard to English 
sentences; but that the plaintiff may reply to it. 

The question arises, What ? 
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Chapter I. We have seen that in the case of enforcing a 
foreign judgment, the principles of defence are : — 
to negative the existence of the obligation, or 
excuse the performance of it — the several defences 
being reserved for future discussion. 

Now, when the defendant sets up the judgment ^Vhat are 
by way of defence, What are to be the principles of principles 
reply i^ — Once it is conceded that a reply is to be °^^^" 
allowed, it is difficult to understand why, mutatis reply ? 
mutandiSy these same principles of defence should 
not again apply : and this seems to have been 

Barber V, the view taken by Keating, J., in Barber v. Lamb 

29 L. J: above referred to: — ' Our decision,* he says/ does A>a/i«^,7. 

C. P. 234. * not interfere with those cases which have decided 

* that a foreign judgment may be examined into 

* under certain circumstances. If there were facts 
' which would have deprived the foreign Court of 
' jurisdiction, they might have been replied.* But 
the principle of Chief Justice Erie's judgment in 

Phillips V. Phillips v. Hunter is» that the jurisdiction of the 
2 H. Bl: Court cannot be attacked by the plaintiff, because 
4^- he himself has chosen the tribunal, and thus sub- 

mitted to it : — * It seems to me to be analogous to Erie, c.y, 
' the case where parties have referred the question 

* in dispute to an arbitrator and he has made an 
' award, (and the sum which he has awarded has 
' been duly paid according to the award). It would 

* be contrary to all principles for the party who has 
' chosen such tribunal (and got what was awarded) 
' to seek a better judgment in respect of the same 
' matter from another tribunal.' It is suggested 
that the words * and got what was awarded,' though 
lending strength to the principle from the facts of the The prin- 
particular case, may be removed without diminishing submission 
the truth of the doctrine, — Submission to the tri- ^^ tribunal 

cannot be 

bunal cannot be withdrawn by the party submitting, with- 
drawn. 



38 THE DOCTRINE OF NON-MERGER. 

■ 

Taking* the case therefore simply ; if the judg- Chapter I. 
ment pleaded be for the defendant, we have the 
plaintiff by his reply, negativing the existence of 
the obligation (a negative one), or excusing the 
performance of it : if, by his reply, the plaintiff 
attacks the Court's jurisdiction, the defendant 
rejoins, a submission on the plaintiff's part to the 
tribunal. 
Aprin- Here, then, a modification of the principle of 

reply ob- defence, will serve as the principle of reply : (still 
tainedby bearing in mind that the judgment is for the 
tionof defendant) : — The plaintiff may by his reply, nega- 
principle ^j^^ ^j^^ existence of the obligation, or may set up 
fence. an excuse for the performance of it ; but may not. 
Judgment j^ gQ doing, attack the jurisdiction of the Court, 
dant. If the judgment pleaded be for the plaintiff, the 

Judgment process is as follows : — The plaintiff brings an action 
tiff.^ ^^^' on the original cause of action, producing the 
foreign judgment as primd facie evidence of the 
debt : or, the defendant produces the judgment, 
pleading res judicata ; and the plaintiff replies that 
there is no merger of the cause of action in the 
judgment 

Now, up to the present time, it will be observed 
that we have, on authority, assumed that the 
original cause of action abroad is not merged in the 
Foreign Judgment; and that the plaintiff in this 
country may therefore proceed either upon that 
original cause of action, or upon the Foreign Judg- 
ment itself. Before going further, this doctrine 
needs some examination. 
The First, as to the authorities against it. We have 

^ocrmeo ^^^^ ^j^^^ ^^ admit the plea res judicata^ implies 
merger that there is a merger of the original cause of 

exammed. . . , . , —,. . , 

Autho- action m the judgment. Those judges, therefore, 
"^^j .^ who have held this plea admissible, have also by 
implication held, that there is a merger. 
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Chapter I. We have already cited Eyre, C.J., in Phillips 
V. Hunter \ Lord Campbell, C.J., with Lord Lynd- 
hurst, L.C., in Ricardo v. Garcias, and others : We 
have now to cite authorities in favour of a slight 



Phillips T. 
Hunter, 
2 H. Bl: 
402. 

Ricardo v, 
Garcias, 
12 CI: 
& Fin: 
368. 

Plummer 
V. Wood' 
bume. 
4 B. & C. 
625. 



Frayes v. 
Worms, 
10 C. B: 
N. S. 149. 



Becquet v. 
McCarthy, 
2B. & 
Ad: 951. 



Duchess 
of King- 
stones 
Cctse, 
2 Sm: L. 
C. 813. 

Smith V. 
Nicolls, 
7 Sc: 147. 



modification of the same principle: — that res judicata A slight 
IS admissible, that is, that the foreign judgment uon of the 
is conclusive in England, if it is (proved to be) doctrine of 
conclusive in the country where it was pronounced, yw^j^a/a. 
Thus Bayley and Holroyd, JJ., in Plummer w.Bayiey,y, 
Woodburne : — ' The difficulty we have had is, that y. ^^^ ' 
*we are ignorant of the law of S. Cristopher, 
'whether a judgment in that Island would be 
' conclusive or not. It would be hard to hold that 

* that which is not conclusive there should be con- 
' elusive here. The plea should state that by the 

* S. Cristopher law such a decision would be final 
' and conclusive there.* With this Erie, C.J., agrees, 

in Frayes v. Worms : — ' There is no allegation here ^^le^ 

* that the judgment in the Court of San Francisco, 
'assuming it to be in a proceeding between the 

same parties, was final and conclusive.' And Lord 
Tenterden, C J., in Becquet v. McCarthy \s somewhat 
to the same effect : — ' The French law prevailed in ^'' 
' Mauritius then : and the French Court there was c.J, 
' much more competent to decide questions arising 
' on that law than we can be.' (We see the full force 
of this judgment where the original cause of action 
is one depending on the Foreign law.) 

But on the other hand, there is this statement Autho- 
in Smith's Leading Cases, in the able note to the favour of 
Duchess of Kingston s Case—f, 8 1 3 — ' Foreign judg- !^ ^ g?Y^,° 

* ments certainly do not occasion a merger of the Leading 
'original ground of action.' The cases cited in 
support, are the following: — Smith v. Nicolls: 
where, to an action of trover the defendant pleaded, 
that he being in the jurisdiction of the Vice- 
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Tindal, 

c.y. 



Note on 
Smith V, 
Nicolls* 



Vaughan^ 

7- 



[Query] 



Ld, Ellen- 
borough^ 

C.y. 
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Admiralty Court of Sierra Leone, the Plaintiff Chapter I. 
recovered a judgment against him in that Court for 
the same cause. The plea was held ill : and 
Tindal, CJ., after giving as the ground on which a 
judgment recovered in an English Court bars the 
plaintiff from any further action, to be, that the 
original nature of the debt or damage is changed, 
and that there comes into existence a higher 
remedy ; continues : — * This Vice- Admiralty Court 
'in a Colony is not a Court of Record. If the 
'judgment has not altered the nature of the rights 

* between the parties, why is the plaintiff to be 

* deprived of the right which every subject has to 
' sue in the Courts of this country for the debt or 
'damage. The original ground of action is not 
'extinguished and merged between the parties. 
'When it becomes necessary to enforce foreign 
'judgments in this country, the plaintiff has his 
' option either to resort to the original ground of 

* action, or [sue] on the judgment recovered.' 

(Although the last sentence points to the existence of 
such a general doctrine, the judgment seems to proceed on 
the ground that the decision before the Court was of a 
foreign Court of inferior jurisdiction, and therefore not 
entitled to respect.) 

And in the same case, Vaughan, J. : — ' In order 

* to bar an action here, the judgment in the Colonial 

* Court must be final and conclusive between the 
' parties : which Hall v. Obder and Plummer v. plummet 
' Woodbunte shew clearly it is not' T* ^'^" 
Hall V. Obder: — 'Foreign Judgments strictly 4 B. & C. 
' speaking are not, to be considered on the same J}\ 
' footing as judgments in our own Courts of Record ; obder, 

* they are but evidence of the debt, and do not bar or J|g *' 
' stay an action on simple contract/ (Lord Ellen- 
borough, C.J.) 
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Copter I . Bank of Australasia v. Harding: — During the 
Bank of argument Wilde, C.J., expressed a doubt whether Wilde, 
fj^^^' it followed * that when the original cause of action '^' 
Harding. * IS merged, that must be treated as conclusive 
C P.345. 'everywhere,' and in his judgment he said : — *The 

* judgment may be a merger in the Colony, because 
' it is conclusive there : but when sued on in another 
'country, it is only primd facie evidence of the 
' debt/ — and 

Creswell, J. : — ' There is nothing to prove that the Cresswell, 

* original contract is extinguished or merged, or -^* 
*any higher remedy given, or that the right of 

* action is taken away.' 

Talfourd, J., also concurred ; but Maule, J., Taifourd, 
doubted. ^^^^^ y. 

Bank of Bank of Australasia v. Nias : — 

A. ustra" 

lasiav. The judgment of Lord Campbell, C.J., hardly 

^^ - supports the proposition. 

01,^,2%^, Kelsall V. Marshall: — Cresswell and Crowder, ^^^jjw^// 
Kelsally, J. J., held that they were bound by the previous ^^,^^ 

Marshall, (v <y ' 

iCB: cases. /•/• 

N. S.266. Castrique v. Behrens : — 

y!^e^ens, It is doubtful whether this case supports the 
^ B "^ 6 proposition. 

Westlake supports the doctrine : — ' The maxim Westlake, 

* transit in rem judicatam does not in England apply 

* to foreign judgments, so that the plaintiff has here 

* the option of suing on the original cause.' (Inter- 
national Law, § 392,) 

Ellis V, And in Ellis v. M' Henry, the plaintiff indeed 

L. R.:6 brought two actions, one on a Canadian judgment, 
C.P.228. j^j^j Q^g Q,^ ^Ijg original cause of action. 

In illustration of the doubt and difficulty sur- Two con- 
rounding this point, two passages from Story's ^*^**°s 

* Conflict of Laws ' may be quoted — § sgga — * The from 

* present well-established doctrine in England is, § ^'a. 
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§ otSlt. 



Difficulty 
suggested 
as arising 
from the 
doctrine. 



The 

answers to 
the diffi- 
culty 
are un- 
satisfac- 
toiy. 



'that a foreign judgment in favour of the plaintiff Chapter I. 

* is not a bar to a suit in England upon the original 
'cause of action* — and § 6i8h — 'It may now be 
' regarded as fully established in England, that the 
'contract resulting from a foreign judgment is 

* equally conclusive in its force and operation with 
'that implied in any domestic judgment/ The 
foot-note to the former paragraph however, seems 
to throw some doubt upon the proposition therein 
enunciated. 

Now, there is this difficulty : 

First: If the foreign judgment is primd facie 
evidence of the debt : What may the 
defendant plead in answer to it ? 

Secondly: If the defendant has produced the 
judgment : What may he rejoin to the 
plaintiff's reply that there is no merger ? 

In other words : What is the effect of this 
doctrine of non-merger of the original cause of 
action in the foreign judgment ? 

And first: If the judgment is only primd facie 
evidence of the debt, that is, of the original 
cause of action, and not conclusive ; it must be 
open to the defendant to meet it by any counter- 
evidence negativing the existence of that original 
cause of action (Blackburn, J. — Godard v. Gray!) codardy. 
The foreign judgment becomes then merely a Gr<^y' 
part of the evidence in support of the plaintiff's q* b. 139. 
claim, and has no more respect paid to it than 
to any other piece of primd facie evidence pro- 
duced ; the defendant's case may take any form he 
pleases. 

secondly : There being no merger of the original 
cause of action, the same result seems to follow, if 
the defendant pleads the judgment already re- 
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Chapter I. covered ; in so doing he assists the plaintiff's 

case, by producing primd facie evidence (the 

judgment being in favour of the plaintiff) 

in support of it ; and in this case the foreign 

judgment has no greater respect paid to it than 

before. 

At this stage we may notice a confusion that An appar- 
, . . A ^* ent con- 

seems to have arisen m many cases : An action on f^gjon 

a judgment has been confounded with an action between 

■' ° "I . 1 action on 

on the original cause of action ; and the principle judgment 
which we have been discussing, that in this latter ^tinal 
action, the judgment is only primd facie evidence cause. 
of the debt when produced by the plaintiff, has 
been applied to the former action, that on the 
HouldUch judgment itself: Thus in Houlditch v. Marquess of 
'''u^^' Do7tegally in which case proceedings were taken in 
2 ci: & the Court of Chancery in Ireland to obtain the 
in: 470. £.^jj benefit of a decree of the Court of Chancery 

in England; Lord Brougham, L.C., said: — *The-^^ 
' language of the opinions on one side has been so ham, L.C. 
'strong, that we are not warranted in calling it 

* merely the inclination of our lawyers : it is their 
'decision that in this country a foreign judgment 

* is only pri7nd facie^ not conclusive evidence of a 
' debt* 

And the result of this confusion is, that in suing Result of 
on a foreign judgment, the plaintiff is supposed to fusion. 
have elected to treat it as a debt here : the two 
causes of action, the judgment and the original 
debt, being thus fused. 

But if the general doctrine be as we have stated 
it in the first part of this Chapter, such an election 
cannot for one moment be supposed to take place. 

The principle however, has been very frequently Author!- 

Sinclair y. acted upon : it was laid down distinctly in Shiclair {^y^y^j ^^ 

^^'^\ V. Eraser : and this case was followed in Walker v. *^^ <^°C" 
I Doughs- 
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trine of 
primd 
facie 
evidence. 



The 

doctrine 
upset by 
Black- 
bum, y. 



What is 
the judg- 
ment 
evidence 
of? 



Witter, Robertson v. Struth, and finally in the 
Bank of Australasia v. Harding: — 'The judgment 
*has been always treated only as primd facie 
* evidence of the cause of action.* 

The proposition was as we have seen, completely 
demolished by Lord Blackburn — if the proposition 
is good, the defendant may meet it by any counter- 
evidence negativing the existence of the debt ; a 
doctrine which no Judge has ever sanctioned. 

This leads us to the enquiry what the judgment 
is evidence of. In accordance with the theory we 
have advanced, we venture to suggest that it is the 
primd facie evidence of the existence of the foreign 
obligation and sanction which is requisite to 
establish to the satisfaction of the English Courts 
the existence of the bare obligation^ which was 
conceived as having arisen in this country. For it 
is essential to prove its existence, before it can be 
clothed with the International Auxiliary Sanction 
resident in the English Sovereign Authority : — 
Being primd facie evidence of the existence of the 
foreign obligation, it is open to the defendant to 
meet it by any counter-evidence negativing the 
existence of this obligation. 



Chapter I. 

Walker v. 
Witter, 
iDougl: I. 

Robertson 
V. Struth. 
SQ. B. 
941. 

Bank of 
Austra- 
lasia V. 
Harding, 
19 L. J: 

c. P.945. 



Bigelew, Mr: Bigelow has thus graphically described the variations 
that the theory has undergone. (Law of Estoppel: Boston, 
1872— p. 185) :— 

" The Courts for many years fluctuated in their rulings 
'concerning the effect to be given to the judgments of 
'tribunals of foreign countries, at one time considering 

* them as primd facie evidence only, and liable to be over- 

* turned by countervailing proof ; now advancing and hold- 
ing them conclusive of the matters adjudicated, and 

* again receding to the former position ; until finaUy, when 

* the precise point presented itself for earnest consideration, 

* they declared in favour of the conclusiveness of these judg- 
'ments, on solenm deliberation. It was finally settled in 
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Chapter I. < England considerably earlier than in the United States, 

* and now, the Courts have not completely advanced.' 

There is one case where a foreign judgment is The case 
pleaded as res judicata, which, following Mr. dams^^ 
Westlake, may be considered separately : mutual considered 

sepEr&telys 

damage ; to it, the principle of the maxim applies following 
in all its force, that one adjudication upon the sub- ^^'^^^^• 
ject of the dispute by a Court competent to adju- 
dicate should be sufficient, and should conclude 
all further enquiries : — ' If there was damage in- 

* curred by both parties, through an accident which 

* each charges to have happened by the negligence 
*of the other; the judgment of a foreign tribunal 

* is conclusive so as to prevent the person on whom 
'it threw the blame, though the defendant there, 

* from suing here on the same facts.' (Westlake, 
International Law, § 394.) The case relied on in 

General support of this proposition is the General Steam 
ihnCo.v, Naingation Co, v. Guillon ; but the learned author 
GuiJion, adds : * This doctrine not being directly in point, it 
Ex : 168. * is not positively advanced.' 

There had been a collision upon the high seas : 
the defendant alleged that the Court at Havre, 
before which the plaintiffs appeared to defend, ad- 
judged the negligence to have been on the part of 
the Navigation Company ; and that there was no 
negligence on the part of the defendants : that by 
the law of France this judgment was an absolute and 
final bar to an action for the same cause by the then 
defendants, the present plaintiffs. The plea was 
held bad m form^ for want of a proper commence- 
ment and conclusion by way of estoppel : but it 
was also held bad in substance, for not stating that 
the plaintiffs were French Subjects, resiant or even 
present in France when the suit began, so as to be 
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bound by reason of allegiance or domicil, or tern- Chapter I. 
porary presence, by the judgment of the French 
Court. (Parke, B.) : — they did not select the tribunal 
and sue as plaintiffs : in all of these cases the de- 
fence would have been good — (the latter case would 
have arisen, if the French judgment had been ad- 
verse to the present defendants). Thus far the 
judgment agrees with the principles already de- 
Parke, B. fined : it proceeds : — ' They were 'mere strangers, 

* who had put forward the negligence of the de- 

* fendant as an answer, in an adverse suit in a foreign 

* country, whose laws they were under no obligation 
' to obey.' This seems to be in favour of a nega- 
tive answer to the quaere suggested in the mar- 
ginal note. (13 Law Journal, Ex: p. 169.) 'And, if 
' it contained such averments ; qucBre, whether it 

* would have been a bar to the action' 

The point therefore appears to be directly de- 
cided : and in such a manner as not to support Mr. 
Westlake's proposition. In the absence of any 
other authority, we cannot venture to concur with 
the learned author, however good the proposition 
appears to be, beyond saying, that if the principles 
upon which the conclusions in this Chapter are 
based, are correct ; this case falls within the direct 
application of them. 

The results at which we have arrived in the 

foregoing discussions may now be collected : the 

various doctrines being stated, and the effect, 

whether anomalous or otherwise, being pointed 

out. 

The I. The doctrine, that res judicata may be pleaded 

^^Xi ^^ ^^ ^"^^ ^ Foreign as for an English judg- 

doctrine. ment, and that it is absolutely conclusive. 

anomaly: — that the same judgment may 
receive different interpretations, depend- 
ing on which party produces it. 
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Oliapter I. II. A modification of this doctrine ; the principle ^^^JJ^' 

of the plaintifTs reply being assimilated to modifica- 
that of the defendant's defence ; with an ex- ^^trf^^^ 
ception, as to the Court's jurisdiction. 

result : — An uniform recognition accorded to 
Foreign judgments, whether coming 
before the English Courts to be enforced, 
or being pleaded in bar to an action. 

III. The doctrine, that there is no merger of the The later 
cause of action in the foreign judgment : doctrines, 

that the plaintiff may at his option sue on merger, 
the judgment or on the original cause of Action on 

original 
action ! cause 

that res judicata therefore cannot be pleaded, allowed. 
a. but that it may be so pleaded if pay- juduata 
ment or satisfaction of the judgment be "^^^ ^: 

•' ^ missible. 

proved. 
)8. Judgment being for the Defendant : 

no merger for the Plaintiflf, 
therefore, no merger for the 
Defendant. 
Plaintiff's reply may negative the exist- 
ence of the obligation, or excuse 
the performance of it : 
result: — uniformity as in IL between the 

principles of enforcing and recognising. 
y Judgment being for the Plaintiflf : 

(a) and produced by him in support of 
his claim : 

orXy primd facte evidence of original 

cause of action ; 
therefore defendant may meet it by 
any evidence. 
{b) produced by defendant to rebut the 
claim : 
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no merger : but primA facie evidence in Chapter i. 
favour of plaintiff. 

therefore defendant may produce any 
other evidence ; and plaintiff may 
do the same. 
afiomaly : — as in I. : but much stronger ; the 
judgment coming to be enforced, in a 
great measure conclusive : but the plain- 
tiff exercising his option of suing on the 
original cause of action, the same judg- 
ment of hardly any effect whatever. 
" This last anomaly appears to be the inevitable 
result of the doctrine of non-merger. Without 
assuming to weigh the authorities for and against 
this theory, some method might be adopted in 
Process order to avoid its extreme consequences : In fact, 
by^ which gome such method must have been adopted by the 
anomaly judges who have established the doctrine, in order 
from^"^ to receive as they did, the foreign judgment as 
non- having more weight than the theory would really 

might be ascribe to it : — For the English Court has before it 
I^Y^ an adjudication upon the very same matter by a 
avoided, competent foreign tribunal : although there is no 
merger of the original cause of action, although 
therefore the foreign judgment is no bar to the action 
on that original cause of action, and although the 
judgment is only primd fade evidence of that 
original cause of action ; yet it might still be pos- 
it appears sible for the Court to say that it would waive the 
*ud^e^ ^^^ ultimate result, and by virtue of the Comity of 
although Nations, which has already been taken as a guiding 
the judg- principle of our Courts when foreign judgments 
ment to be come before them, would to some extent, receive 
%^ ^ as final the decision of the Foreign Court upon the 
evidence, subject : being guided, as to the extent of finality 
accord to to be accorded, by principles of general applica- 
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Chapter I. tion. Thus, where the judgment is produced by ^^^^^ 
the defendant [II. y(d)] : The English Court, sup- note, 
posing the Foreign Court to have acted rightly, V]^ autho- 
would not inquire into the merits of the case : — The favour of 
plaintiff having selected the Foreign Court, would '*^^' 
be considered bound by his submission, and not and/nV/wf 
allowed to raise in his reply anything by which thed^^ejaie 
jurisdiction of that Court might be attacked : And, pearly all 
where the judgment is produced by the plaintiff also of 
[III. y {a)]y the judgment would be received, not as [^n^^' 
mere primA facie evidence, but as primd facie evi- Comity, 
dence after the adjudication as to the merits had 
been received : and thus the defendant would not 
be allowed to plead any defence upon the merits ; 
but, since he was compelled to submit to the 
Foreign Court, he would be allowed to attack the 
jurisdiction of the Court ; and also to plead by way 
of defence, the same things that the plaintiff was 
permitted to plead in reply. 

All or any of such general principles might be 
admitted to mitigate the extreme rigour of the 
doctrines of non-merger, primd facie evidence, 
and option of suing on the original cause of action. 
Taken singly, we have a nearer approach to the General 
uniform practice advocated in this chapter ; Taken summary, 
together, the result, although an illogical conse- 
quence from the doctrines, coincides entirely with 
this uniform practice : — Further ; where the judg- 
ment is for the defendant [III. /3], practice and 
theory coincide to produce the same result: and 
this result, this uniform practice, has been also 
arrived at by a strict mathematical process, as a 
logical consequence from received data. 

Considering the advantage of assimilating the 
doctrine of recognition to the doctrine of enforcing, 
it is with some degree of confidence that this modi- 
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fication of the old strict doctrine is put forward, C^Pt^f L 
as the one on which the Courts may possibly act 
in the future : but it is also with a greater degree 
of diffidence that the attempt to reconcile the 
authorities has been made, considering the con- 
flicting opinions expressed in them. 

Injunctions to restrain proceedings in 
Foreign Courts, and LIS ALIBI PENDENS. 

Lis alibi The plea lis alibi pendens, being closely allied to 
t>en ens. ^j^^ pj^^ res Judicata, must here be considered : The 

point arises when two suits for the same cause of 
action are being prosecuted between the same 
parties simultaneously in the Courts of two coun- 
tries, both having jurisdiction over the subject- 
matter of the action. With regard to lis alibi 
Westlake. i>endenSy Mr. Westlake's conclusion is, that it was 
formeriy a bad plea, but that now it is considered 
good. There is indeed some divergence in the 
authorities as to the full effect of the plea, but the 
result which has been arrived at from the conside- 
ration of them will be found to be grounded on the 
same principle as resjudicata, namely, that of sup- 
posing the Courts of another country to act well 
and justly, and a willingness on the part of English 
Courts to abide by their decisions. 
Injunc- Intimately connected with lis alibi pendens is the 

tion. subject of Injunctions, granted by the English 

Courts to restrain proceedings ; or rather to restrain 
a certain person from proceeding in a Foreign Court, 
in which a suit is being carried on concurrently with 
the English suit, both Courts, as before, having 
jurisdiction over the subject of the action. 
Division The two points arising from the same cause, it 
of subject ^ji j,^ convenient to consider them together ; and 
cussion. for the greater convenience of discussion, to divide 
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Chapter I. the subject into cases where — 

(a.) the English suit is commenced first : 
(13.) the Foreign suit is commenced first. 

(a.) The English suit having been commenced, we English 
must ascertain what power the English Courts have men^T 
of preventing either party from commencing a suit ^f*** 
for the same cause in another country ; or of 
checking one already proceeding but commenced 
before the English suit : — * It is evident that the LeacA, 

* English Court has no jurisdiction over a Foreign * * 
' Court which happens to have jurisdiction upon the 

A^unJay' ' "^^"^^ ^f the suit.' (Sir John Leach, V.-C, Bus/zij/ 

5 Mad : V. Munday). 

297- 'pj^g foundation of the power must therefore be Power of 

that the party is within the Court's jurisdiction, court to 
not constructively, but absolutely : — * There is no J^t^"^ 

•^ ' •' foreign 

' doubt as to the power of the Court of Chancery to suit. 

* restrain persons within its jurisdiction from insti- ^l!P/°^*^' 
' tuting or prosecuting suits in Foreign Courts — 
'acting in personam^ (Lord Cranworth, L.C., 

Carron Carroti Iron Co : v. Maclaren) : — ' Where the parties Leach^ 

Maciaren * ^^^ ^^ England, the Court has full authority to act ^''^' 

24 L. J : ' upon them personally with respect to the subject 

' ' of the suit as the ends of justice require : and 

' with that view, to order them to take, or to omit 

*to take, any steps or proceedings in any other 

* Court of Justice, whether in this country or in a 

* foreign country. If a defendant who is ordered 

* by this Court to discontinue a proceeding he has 
'commenced against the plaintiff in some other 

* Court of Justice, either in this country or abroad, 
' thinks fit to disobey that order, and to prosecute 
' such proceeding, this Court does not pretend to 
' any interference with the other Court, it acts upon 
' the defendant by punishment for contempt.' (Sir 
J. Leach, V.-C., Biishby v. Munday), 

E 2 



.) 
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Following the judgment of Lord Cranworth, Cfhapter 
L.C., in the Carron Iron Co : v. Maclaren, we may carron 
proceed to consider a series of propositions : ^- J* 

First 1. ' Where, pending litigation here, in which com- it^A 

proposi- ^"' "^"' 

tion. plete relief may be had, a party to the suit institutes 

hissing. ' proceedings abroad ; Chancery in general con- 
* siders that act as a vexatious harassing of the oppo- 
site party, and restrains the foreign proceedings.' 
For example, in Beckford v. Kemble, an in- Beckford 

^ -^ V. Kenible, 

junction was granted to restrain the mortgagees of i Sim: & 
a West India estate from proceeding on a bill of ^* 
foreclosure in the Colonial Court of Jamaica, filed 
after a decree made in England on a bill to redeem, 
which directed an inquiry to ascertain the amount 
of the mortgage debt: all the parties being in this 
country. And in Harrison v. Gumey, where trustees Harrison 
for creditors after a decree for execution of trusts, 2' j. &^w. 
were restrained from proceeding in the Irish Court 563- 
of Chancery for the same objects. 

This was followed in Beaiichamp v. Marquis of Beau- 
Huntley and Clarke v. Earl of Ormonde. ^Hu^iey. 

Two points are to be considered here ; — Jurisdic- ^'^^f^ 
tion \ and Identity of suits. jac: 546.' 

Construe- The case of constructive jurisdiction was elabo- 
dictionof rately argued in the Carron Iron Co: v. Maclaren. 
Court^^ The company had offices both in England and 
over Scotland ; they had also agents in England. In the 

agamst House of Lords, Lords Cottenham and Brougham 
whom held that this did not bring the Company within 
asked. the jurisdiction of the English Court, so as to 
compel them to obey an injunction ; that the 
injunction to stay the Scotch proceedings could not 
be granted, because the Court could not interfere 
with a foreign creditor, suing for a debt in the 
Courts of his own country. Lord St : Leonards 
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Chapter L however dissented, and expressed his opinion that 

^a submission to the jurisdiction was sufficient to . 
enable the Court to issue an injunction. 

As to the identity of suits, the subject will be Identity of 

suits 

found discussed on page 6i ; some cases however 
bearing directly on the subject of injunctions must 
be considered. 

The identity of the suits is frequently expressed 
by the words ' in which complete relief may be had/ 
as in Lord Cranworth's proposition. 
Booth V, In Booth V. LeycesteVy Lord Langdale, M.R.^ 
I KeeiT implied that an injunction would be granted in 
579- England in cases where the English adjudication 

could be pleaded as res judicata in the foreign Court. 
Btishby V. In Busliby V. Mundayy there was a bill in Eng- 
^^tr land to set aside a bond given for a gaming debt : 
297- in Scotland there was a bill on the bond : Although 

the ultimate consequence was not the same, for the 
English suit involved, the cancellation of the bond, 
the same question had to be considered — whether 
by the law of England money could be recovered 
on the bond. 
TheLan- In the case of The Lanarkshire^ the men com- 
2^S^tnks ^^^c^d ^^ action for wages against the ship in 
189. England, and also one against the master for the 

same wages in Canada : Although one action was in 
rem, and the other ifi personam, yet the same ques- 
tion was involved in both, the responsibility of the 
owner. (This is somewhat at variance with the 
The Bold decision in the case of The Bold Buccleugh — Mariner 
-farmer ^' ^^^^ — ^^^^ ^^ action in rent could not be pleaded 
V. Bell to an action in personam^ 

7 Mo : P r J 

Q.z(i*j. In Duprey v. Veret the plaintiff had propounded 

Dupreyv, the will of the deceased who was domiciled in 

L.^. I France, where proceedings had been instituted to 

K & M. try the validity of the will in dispute. Sir J. P. 
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Wilde refused to suspend the English action, chapter I. 
merely ' to allow a decision to be given in another 

* on perhaps a totally different question.* 

Second {{ < Eveit though no decree obtained here, yet if 

proposi- ° ' 

tion. < the suit instituted abroad appears ill calculated to 

Yet terms 

may be * answer the ends of justice, Chancery has restrained 

imposed 

favourable ' the foreign action, imposing however terms which 

to party 

suing. * it has considered reasonable for protecting the 
' party who was suing abroad/ 

Thus in Bushby v. Munday^ although Sir John Bushby v. 
Leach, V.-C, determined that the plaintiff was not ^^df' 
to be further harassed by proceedings in Scotland, 297. 
Leach, he continued : — * But one effect of the Scotch suit, 

* supposing it decided that the money might be 

* recovered on the bond, may be the preferable lien 

* by it on land in Scotland. The plaintiff must 

* submit to such steps in Scotland either by judg- 

* ment or otherwise, as will secure the benefit of 
*that priority, subject always to the future dlrec- 
' tion of this Court.' 

Example In Beckfordv, Kemble^ the order made was — ' The Beckford 
orderT ° * plaintiff, by her counsel, undertaking to consent \§^^. 

* to any order to be made in the suit in Jamaica, & S. 7. 
'which this Court shall at anytime think reasonable/ 

And in Wells v. Lord Antrim the Lord Chancellor Weiisv. 
reserved power to give directions for plaintiff to "^^^,^1^"' 
proceed in this country', in case the defendants in Atk* 
Ireland should make it impracticable for him to ^ 
proceed in the Irish suit. 

And again Lord Cottenham, L.C., in Wedder- Wedder- 
Ld'. burn V. Wedderburn : — * The general rule precludes ^f^ 7* 

Cottetiham Wedder- 

' ' parties from proceeding in any other Court for bum, 
'the same purpose for which they are proceeding J^: 58 cj 
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Chapter I. * in this Court, whether the other proceedings are 
' taken in this or in any other country : And if the 
'party conceives there are circumstances in his case 
' which constitute an exception to the rule, I think 

* his proper course is, not to take proceedings in 
'another country of his own authority, but to 
'apply to this Court for permission to take such 
' proceedings/ The plaintiffs were allowed to adopt 
such proceedings as would ensure them the means of 
satisfying what should be found to be the amount 
due to them. 

' These two propositions proceed on convenience Con- 

* in order to prevent litigation, which the Court has ^®^^"<*' 

* considered either unnecessary, and therefore vexa- 
'tious, or else ill adapted to secure complete 
'justice/ 

iii. ' Even if there is no question as to necessity, Third pro- 
position. 
' or as to the effect of the suit, still if the party in second 

' the jurisdiction of the Court is instituting proceed- ^^ to' 

' ings in a foreign Court ; the institution of which ^^^^* 

' is contrary to equity and good conscience, it will 

' restrain.* 

Portar- In the case of Lord Portarlmgton v. Soulby, 

TjtT^' Lord Brougham, L.C., thus reviewed the 
3 My : power of the Court to grant an injunction : — ' If, Ld-, 
&K. 104. ,^^ .^ p^^^ ^ j^^^^ Baltimore the Court can ^'•^^^'''''- 

Baltimore, ' decree the performance of an agreement touching 
S©tt^ 444. * ^^^ boundary of a province in North America ; 
Toller y, 'or, as in Toller v. Carteret^ can foreclose mortgage 
fvem^^' ' in the Isle of Sark ; it can, in precisely the same 
494- ' manner restrain the party being within the limits 

'of its jurisdiction from doing anything abroad, 
' whether the thing forbidden be a conveyance or 
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Result of 
the three 
proposi- 
tions. 



' other act in pais, or the instituting or prosecution 
' of an action in a foreign Court.* 

The earliest case is Lowe v. Baker; but there Lord 
Clarendon after advising with the other Judges, 
refused an injunction to Leghorn, supposing he had 
no authority to grant it: * but qucere' — the report 
adds — 'for all the bar was of another opinion.* 
The case however has never been followed : — In 
Campbell v. Houlditch, Lord Eldon restrained the 
defendant from further proceeding in an action in 
Scotland. 

The result of these propositions is, that * if the 

* circumstances of the case are such as would make 

* it the duty of one Court here, to restrain a party 

* from instituting proceedings in another Court here, 
' they will also warrant it in imposing on him a 
' similar restraint with regard to proceedings in a 

* foreign Court/ 



Chapter I. 



Lowev. 
Baker, 
I Ch: Ca: 



67. 



Campbell 
V. Haul- 
ditch, 
cit: 3 
My: & 
K.108. 



Fourth 
proposi- 
tion. 

Not the 
duty, 
but in the 
discretion 
of the 
Court. 



iv. 'But though the authorities justify such a 
' course, yet they will not make it the duty of the 

* Court so to act, if from any cause, it appears 

* likely to be more conducive to substantial justice 

* that the foreign proceedings should be left to take 
' their course.* 



Thus m Jones v. GeddeSy an injunction which had Jones^, 
been granted on a suggestion of fraud was dissolved, i ph:724. 
on the ground that, although the remedy afforded 
here in the case of fraud, is more effectual and 
cf: note complete than in the Scotch Courts, the question 

to Kennedy , , . . , , ,11 

V. Cassilis between the parties might on the whole, be more 

[P- 323) conveniently litigated, and with more conclusive K'ennedyy 

'"'^'^ * Cdssilis, 



from Ld\ 

Notting- result there than here : 

hanCs 
MSSi 



and similarly in Kennedy v. Earl Cassilis, 



2 Swanst: 
313- 
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ObipteT L (/9.) Where the English suit has been commenced Foreign 
after the Foreign suit ; — menced 

There is one direct authority against any effect ^„^,- 
Cax\. being given to the plea. /is a/iH pendens. Cox m. pendens. 
^^y Mitchell— The judgment of Erie, CJ., sums up f J^' 
C. f-sj. all that can be advanced against the validity of the 
plea:— 'Although there maybe some hardship in 
' having proceedings pending in the two countries 
'at the same time, I think we are bound so to 
' enforce the law as to enable the plaintiff to obtain 
' satisfaction of his debt. There would be great 
'danger in interfering to prevent a man from being 
' sued in this country, when he may have left his 
'own for the very purpose of avoiding the con- 
' sequence of a suit against him there.' On the 
Puiertv. other hand from Pieters v. Thompson, Lord Ten- 
Coop: J9+ t^rden's judgment in Guinness v. Carroll, and the Decisions 

Guinness more recent decision of Sir R. Phillimore in the H,'°. , 
V Carrol ettacl 01 

I B. & Ad: '^'^^^ °f "^^^ Mali Ivo, it would appear that the plea. 
4S9- plea is good, not absolutely to stop the English 

yj,^ ' proceedings, but to induce the Court to suspend 
L- R- 2 them, or put the party to his election. 
Osuil-v. Ostell V. Lepage, often regarded as a leading 

Lepage. authority on the subject, does not go farther than 
M. & G. establishing, that the plea is certainly bad if the 
892 (on suits are not identical : (a decree for account, where 
5 De G. the account is not taken, is equivalent to an action 
*^-55- pending). The effect of Lord Cranworth's judg- 
ment in this case, and of Lord Camden's in 
Sayleyw. Bayley v. Edwards, seemed to be, that if the foreign 
decision could be pleaded in bar to the English 
suit, the plea would be good, but to what extent 
^E^?satt ^°^^ ''°'- (^'^^rly appear. 

3 East We have here the same consideration as before — Identiiy 

''^lylorT. the identity of the suits : and of this the cases of '^™''*- 
fi^J/ Imlay v. Elkfson and Naylor v. Eagar are examples. 



Edwards 
3 Swan.sl: 
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Con- Convenience too, will as before, govern the Court ^^^W^^ ^ 

venience. j^^ j^^ determination : thus in Elliott v. Lord Minto, eihou v. 
questions respecting realty in Scotland were raised : ^^']^- 
and it appearing that a suit and cross suit had been i6, 
already commenced in Scotland, the Vice-Chancellor 
ordered the case to stand over till the determination 
there : — and similarly in Venning v. Loyd, Venning^, 

English The English Court however will go further, it 7^g*Q^ 

assist will in some measure assist the Foreign Court in F- & J« 
Fore^ arriving at its decision : thus in Wilson v. Ferrand, py^^on v. 
the defendants moved to stay all proceedings Ferrand, 
pending a French suit in which the construction of Eq: 362. 
the contract would be decided : this seemed a 
reasonable application, but Malins, V.-C, refused 
it, because it was apparent that it was made with 
a view of avoiding certain interrogatories which 
had been administered in the English suit. To 
the same effect is Wharton v. May, Wharton 

But whether, there not being concurrent suits, c'ves^Vi 
the English Court will entertain a bill for discovery 
in aid of the defence to a suit in a Foreign Court 
appears doubtful. 

See Bent v. Young and Crowe v. Del Rio cited Bent v. 
therein. l^^f: 

19 & 20 The Statute 19 & 20 Vic : c. 113, empowers the ^^* 
^ w: c. English Courts to assist Foreign Tribunals desirous ^dRio, 
of obtaining testimony in relation to civil and ci^: 9 
commercial matters pending abroad, and provides 
for taking the evidence required in her Majesty's 
dominions, when an application is made to them 
for this purpose. 



General We may gather from the cases therefore that if 

injunctions the defendant is harassed by two actions for the 
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Chapter I. same cause in different countries, some assistance and /ii 
" will be afforded to him by the English Courts, pemUns. 

proceeding equitably ; restraining the continuance 
of the suit last commenced, if it appears to be 
merely vexatious : 

proceeding on the ground of convenience ; suspend- 
ing the continuance of either suit, according as to 
which Court is less likely to arrive at a correct 
decision upon the case : 

and in cases, where it appears altogether im- 
material in what Court the plaintiff should obtain 
The Mali redress, (as in Tlie Mali Ivo)y waiving its own 
K R. 2 authority of deciding as to the greater competency 
Adm: of one forum over another, and putting the plaintiff 
to his election as to which suit he will continue. 



Cruik" 
shank V. 
Robarts, 
6Madi 
104. 

Blady, 
Bamfield, 
3 Swanst: 
604. 



Further, * if the rights of the parties have been 

* fully determined by the foreign Court, but have 

* not yet been satisfied, the English Chancery will 

* not interfere to enforce them, while the parties 
' are still before the foreign Court, and there is 

* no defect in power in that forum to secure the pro- 

* perty out of which the satisfaction must be made : 

* though otherwise a bill will be entertained for the 

* purpose of securing the property pending the Hti- 
' gation abroad.* {Cruikstiank v. Robarts) 

The Court will also grant an injunction following 
a decision of a Foreign Court. 

Thus in Blad v. Bamfield, a perpetual injunction 
was granted to stay proceedings against a Dane for 
the seizure of property of English subjects in Ice- 
land, the seizure having been sanctioned by the 
Danish Courts. 

We must notice lastly that in certain cases an 
application for the injunction to restrain one of two 
concurrent suits by persons, parties only to one of 



Westlake. 



Injunction 
following 
foreign 
decision. 



Applica- 
tion for in- 
junction by 
persons 
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parties in the suits, will be entertained : — thus in the Trans- Chapter I. 
of two atlantic Co : v. Pietroni ; the plaintiffs were ship- Tram- 
concurrent owners, on whose behalf the defendant had effected at^antu 

suits. Co: V. 

policies as their brokers : The Company had insti- pietroni. 
tuted proceedings in a competent Court at Genoa fc^ * 
against the defendant for an account, to which he 
had appeared. Before final decree in Genoa, the 
defendant commenced actions in England against 
the insurers, upon one of the policies which had re- 
sulted in a loss. Wood, V.-C, held that it was com- 
petent for the plaintiff Company to file a bill to 
restrain the action, and to have a receiver of the 
policy moneys appointed pending the foreign litiga- 
tion : — ' The defendant is seeking to get possession 

* of moneys which will belong to the plaintiffs sub- 

* ject to any lien which he may have if the balance 

* of account should be in his favour.* 

Injunction A similar case would arise if one of the next of 
Idn^having '^^^ of a foreigner were to obtain administration 
obtained here, pending proceedings abroad to ascertain who 
tration, the Other next of kin were. In such a case there 
?o £^^^ might be a bill to restrain him from any dealing 
suit to with the property until the foreign Court had de- 
the^othCT cided who were next of kin. (Wood, V.-C.) 

next of kin. 

mwtf, -pjjg following extracts from the Judgments in the first 

Division of the Court of Session in Young v. Barclay ^ indicate Youngy, 
the accordance between the Scotch and English procedure, ^^^/i^^' 

Ld\ Lord Jeffrey : — * In England these cases are of frequent Jj*^ ^ 

Jeffrey. < occurrence : With respect to the plea of lis alibi, I am not 774. ' 

* satisfied that it is inapplicable even with regard to proceed- 

* ings in a foreign Court. But supposing it is not technically 
*and strictly applicable, as between two suits in different 

* countries, yet here there are grounds of justice and expediency 

* sufficient to satisfy me that we pronounce a wholesome 
'judgment in granting interdict. (The domicil was mixed 

* Canadian and Scotch, but the most important parol evi- 
' dence was obtainable in Scotland.) Even if the decree we 
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Chapter I. * pronounce shall not have the full force of res judicata^ 

but be examinable in Canada, after we have pronounced 

*it, it must just be examined. In the meantime, let parties 

* proceed regularly here until our decree is obtained, and let 

* them abstain from insisting simultaneously in twofold pro- 

* cedure. We do our duty in interdicting double procedure 
^ ad interim, and thereby preventing the immediate emer- 
<gence of an unjust and oppressive course of action; and 

* when our decree, as ultimately pronounced, shall be carried 
to Canada, it will there receive the full effect due to it, in 
any proceedings which may there take place.* Lords 

Mackenzie and Fullerton expressed the same views. 

Lord President Boyle : — * The issue was fully and fairly j^; 
'joined in the Court selected by the pursuers of the declar- President, 

* ator themselves, affecting the rights to the whole moveable 
'succession wherever situated. After all this, the pursuers 
'commence proceedings in the Canadian Courts, raising 

* the same question as to domicil for the purpose of taking 

* up that part of the moveable succession situated in Canada. 
*I apprehend, in these circumstances the defenders were 
'entitled to apply to this Court to restrain the pursuers 

from these latter proceedings pending the declarator here ; 

* otherwise, the same investigation into the same matter of 
*fact, would be proceeding at twofold expense, in both 

* Courts at the same time.' 



(/8.) The Extent : — The foreign adjudication second 
then, may be pleaded to an action in the English considera- 
Courts : it is apprehended, that the same rules which < xhe 
apply to the production of an English Judgment, extent.' 
apply also in a great measure to the production of 
a Foreign Judgment. 

The suits must be identical in all the points men- Identity if 
tioned in the extract from Vinnius, (page 24). ^ ^ ^^^^* 

* One of the criteria of the identity of the two Ld: 
Hunter Y. * suits in Considering the plea res judicata, is the^^^ ^^ 
4 dTgcx * enquiry whether the same evidence would support 
F. & J. * both ' (Lord Westbury, I..C.— Hunter v. Stewart). 
In that case the Lord Chancellor overruled the de- 
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cision of Wood, V.-C. — the allegations and equity of Cl»pt§r I. 

the bill in the English Court, although in respect of 

the same subject matter, being different from the 

allegations and equity of the original bill which had 

come before the Court in Sydney. The learned 

Vice-Chancellor in delivering judgment in Simpson Simpson 

V. Fogo^ expressed his adherence to the decision of ^' f^^j] 

"J * J * 

the Lord Chancellor : — ' The Lord Chancellor was Ch: 249. 

of opinion,* he said, * that the foundation to the 

* claim being new, although in reference to the same 
' subject matter, (and although it was the founda- 
' tion of a claim which he possessed, and knew that 
' he possessed at the time he instituted the original 

* proceedings) he might file a bill in relation to that 

* equity which he did not avail himself of in a 
' former suit.' 

In Callendar v. Dittrich^ a similar point arose ; — Cai^idar 
the defendant's plea was, that the plaintiff had im- trick, 
pleaded the defendant for not performing the iden- ^ gg^ 
tical promises ; that the Court had adjudged that 
the plaintiff had no cause of action ; and that such 
judgment was final and conclusive. Tindal, C.J., 
said : — ' I can't get over the first objection, that the 

* judgment before us does not apply to the same 
' contract as this action is for. This variance seems 

* fatal ; without parol evidence to shew that it did 
' relate to the same.' And Coltman, J. : — ' The suit 

* in the foreign Court seems to be rather for the 
' rescission of the contract ; whilst the present ac- 
' tion is for damages resulting from a breach of it : 
' The plaintiff may not be entitled to rescind, and 

* yet have damages.' 

We have had also numerous authorities to the 
effect that, if the judgment is to be conclusive 
here, it must also be conclusive in the country 
where it was pronounced : 
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caiapter I. cf : Ricardo v. Garcias 

12 CI: & and it appears that this should be stated in the 

Fin: 368. pleadings: 

7 D. & R. cf: Plum^ner v. Wcodbume 
10 C B- Frayesw. Worms 

N. S. 149. for example, 
4 M. & G. ^ ' Callendar v. Ditirich. 

^' The judgment must also be final in the foreign To be 

Country : — * This Court has jurisdiction to enforce a foreign 
* foreign judgment : but it would be new to find that country. 
' it could enforce it unless it were final/ (Romilly, j^^ •^' 
Paul V. M.R. — Paul V. Roy.) That is to say, a judgment Interlocu- 
21 L. J: which is merely interlocutory, will not be enforced ment w§l 
Ch: 361. j^gj.^ . — <xhe Court will not give relief which must not be 
*be enforced by a final judgment in another ^^^^^ * 
'country.* The bill in Paulv, Roy was to enforce ^•^• 
an interlocutory order of the Court of Session in 
Scotland : — ' If I did so, I should be carrying on 
' the bill concurrently with the Court of Session ' 
Patricks. (Romilly, M.R.) In Patrick v. Shedden, the Court 
^^L J: arrived at a similar conclusion : the action was Interim 
Q. B. 283. brought on an interim order of the Court of Ses- 
sion in Scotland, that execution might issue after 
a caution given. Lord Campbell, C.J., said : — ' This Ld: Camp- 

* is not to be considered as a judgment, but merely ^ * *^' 
*as an order for execution in the meantime upon 

' the terms prescribed : these terms are liable to 

* variation from time to time.* And Wightman, J.: — 

' The very name, interim order seems sufficient' Wight- 
Holly, Similarly in Hall v. Older ^ where the judgment 
o^d^' was for a sum certain found to be due from de- 

II isast. 

118. fendant to plaintiff, with interest diereon from a 

certain day past, but with a stay of execution till 
the further order of the Court : — 'And this at first La\ 

* struck aie,' said Lord EUenborough, C. J^ ' as aA f^^^^\ 
incomplete judgment, on which no action could be cy. "* 
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Ellew 
borough^ 



Appeal 

pending 

abroad. 



Erie, 

Westlaki\ 
§377. 



* maintained here : but we have been pressed with 
' the course of proceedings in our own Courts, where 

* on judgment recovered, and stay of execution on 
' allowance of a writ of error, an action lies never- 

* theless in the meantime on the judgment* 

In Sadler v. Robins, the defendant had been 
ordered to pay a certain sum on a certain day, first 
deducting thereout the defendant's costs to be 
taxed by the proper officer. The costs had not 
been taxed : — * The sum due on the decree is quite 
' indefinite and can't be gone into here ; if the 
'decree had been perfected, it would have had 
' effect given to it.' (Lord EUenborough, C. J.) 

But the finality of the judgment is not affected 
by the possibility, or likelihood of there being an 
appeal in the foreign country : nor even by the 
fact that an appeal is pending. {Munroe v. Pil- 
kingtofi). The foreign judgment is final until it is 
reversed by the Court of Appeal abroad, and may 
be enforced by an action in this country. (Erie, C.J., 
Vanquelin v. Bouard,) Mr: Westlake however 
thus modifies the principle : — * But when a judg- 

* ment is of no force in its own country pending the 
' appeal, it would seem that it ought on principle 
*to receive no force here.' (International Law, § 
377.) The principle being, that the judgment, not 
conclusive there, is not conclusive here. 

In Castrique v. Behrens, the doctrine of receiving 
the foreign judgment as final, until it is reversed, 
was expounded by Crompton, J. : delivering the 
judgment of the Court. (Cockburn, C.J., Wightman^ 
Blackburn and Crompton, JJ.) : It will be noticed 
that this case is the foundation of the doctrine of 
which frequent use has been made ; that the Eng- 
lish Court, when a foreign judgment comes before 
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Sadler v^ 
Robins, 
I Camp: 

253- - 



Munroe v. 
Pilkingtott. 
31 L.T: 
Q. B. 81. 



Vanquelin 
V. Bouard. 

33 L- J: 
C. P. 78. 
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V. Behrens^ 
30 L. J: 
Q. B. 163. 
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^^^P*^'^ ^' it, does not sit as a Court of Appeal from the 

Foreign Court. 
Casque The action was for maliciously and without Castrique 
30 L. J: * reasonable and probable cause, setting the law of ^* ^'^^^^^*^^' 
Q. B. 163. France in motion to the damage of the plaintiff. 

* In a similar action for setting the English law in 

' motion, it would be necessary to shew,' said the Crompton, 
learned Judge, * that the proceeding alleged to be ^' 

* instituted maliciously and without probable cause, Action for 

* has terminated in favour of the plaintiff, if from ^o„siy and 
' its nature, it be capable of such a termination, without 
'The reason seems to be, that if in the proceeding and "^ 

' complained of, the decision was against the Probable 

/v 11 cause 

' plaintiff, and was still unreversed, it would not be setting the 

* consistent with the principle on which law is ^ran^ce 

* administered, for another Court not being a Court i^ motion. 
' of Appeal, to hold that the decision was come to English 

* without reasonable and probable cause. — There is ^^^/^ ^^\ 

.. , . , . , . an Appeal 

' no direct authority upon the point, but it seems Court 

* to us, that the same principle, which makes it [^°^ ^ 

* objectionable to entertain a suit grounded on the decisions. 

* assumption that the unreversed decision of a Court 
'in this country was come to without reasonable 
' and probable cause, applies where the judgment, 

* though in a Foreign Country, is one of a Court of 
'competent jurisdiction, and come to under such 
' circumstances as to be binding in this country.' 

It should also distinctly appear that there has 
been a judgment pronounced. Where there have Proceed- 
only been proceedings in the nature of a judgment nXre^of* 
or decree, (as, for instance, the registering a protest a judg- 
of non-payment in the Court of Session in Scotland, 
and the issuing and execution of letters of horning 
and poining), it should be averred that such pro- 
ceedings are, in the Foreign Country, equivalent to 
a decree : it then becomes a question at Nzsi 
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PriuSf whether the proceedings proved are so Cfliapter I. 
equivalent or not. {Hay v. Fisher), Hayy. 

But if this sufficiently appears, the foreign law ^^if?^ 
on the subject need not be set out. {M'Leod v. w. 722. 

Schllltze), M'Leod v. 

The suit and the judgment should be set outj^L. j*. 

with certainty as to dates ; and should not be ^** 321. 

pleaded historically. {Foster w. V assail), Foster y. 

Judgment It IS essential that the foreign judgment should 3 Atk: 
to be on ji^ve been on the merits of the case. A judgement 5^7- 

the ments. •' ^ 

therefore, recovered in a Foreign Court on a plea 

of the Statutes of Limitation of that country, will 

Judgment not be recognised in this country. The leading 

StatuteTd^ authority on this point is Huber v. Steiner, where Hubery, 

Limita- the distinction was drawn between that part of the 280:304. 

law relating ad decisionem litis, which is adopted 

from the Foreign Country ; and that part relating 

ad litis ordinationem, which is taken from the lex 

fori of that country where the action is brought. 

Statutes of Limitation are essentially connected 

with the conduct of the suit, and part of the lex 

fori ; varying it may be, in every forum, and with 

every subject-matter : — ' It is only the remedy, and 

* not the cause of action that is barred by the 

' Foreign Statute ; the Foreign prescription is no 

' more than a limitation 01 the time within which 

' the action must be brought in the Foreign Court.* 

Effect of (Tindal, C. J., Huber v. Steiner), All that the 

ment? ^' Foreign judgment declares is, that by the lapse of 

so many years, the plaintiff has lost his right to 

Lush, J. sue in the Courts of that country, (Lush, J., 

Harris v. Quine), and not that he has lost his right Harris y, 
to sue in the Courts of any other country, in which \^*^,\ 
he is entitled to bring an action for the same cause. Q- ^- ^53- 
Blackburn, In the Same zd^%^^^{H arris v. Qinjie) —Blackburn, J. 
^' forcibly expressed his views upon the subject : — ' The 
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Chapter I. * plea shews that the Manx Court has decided that 
' the debt is barred in three years ; but I don't 

* really see why by the Comity of Nations we 
' ought to hold the debt barred here : where it 

* appears that the very point in dispute has been 

* the subject of an express decision in a Foreign 

* Court, we are estopped from dealing with it ; but 

* it would be very strange if the decision of the 

* Manx Court that three years has elapsed since 
' the cause of action, should be an answer to it in 

* England/ 

In the following cases the same views are ex- 
pressed : — 

• 8 Mo: P. Ruckmaboye v. Lullooblwy Mottichund'^ 
C. C. 4. Fergusson v. Fyffe*^ 

Fin: 121, CoopcT V. Earl Waldegrave^ 

• 2 Beav: De la Vega v. Vianna * 
^ * Trimby v Vignier ^ 

Ad 1284. Kelsall w, Marshall^ 

p. 25.' In Kelsall v. Marshall, an Indian Act relating to ^^eneral 

• I C. B: N. procedure was in question : it was held that Foreign tion. 
Keisaliv ^'^^ Colonial Acts relating in any way to procedure 
Marshall, have no effect out of the Country. 

iC.B: 

N. S. 266. The English Statutes of Limitation extend to India, and English 

apply to Hindoos and Mahommedans as well as to Limitation 
Europeans in the Superior Courts — (Ruckmaboye v. extend to 
Lulloobhoy Mottichund), ^^^^^ 

There are two ways of considering the question : — 

Harris y. In Harris v. Quine, Cockburn, C, J. based his c.y. ' 

lTrTa decision upon the ground of the dissimilarity of the 

Q. B.653. issues: a ground, it will be remembered, fatal to 

the plea of judgment recovered : — the issue in the 

Manx Court was whether three years had elapsed : 

in the English Court, whether six years. — There may 

of course be a coincidence in the number of years 

F 2 
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.necessary, by the English and Foreign Statutes, to Cliapter I. 

destroy the cause of action. 
Practice of The practice of the Courts coincides also in every 
agrees respect with the principles advanced in this chapter, 
withprin- The Courts have declared that the fact of the 

ciples in 

this judgment having proceeded on a Foreign Statute 

chapter, ^f Limitation does excuse the plaintiflTs obedience 
to the negative obligation. In so doing, have they 
acted as Appeal Courts from the Foreign Court ? 
Clearly not : — For there has been no judgment 
upon the merits abroad, which it would be the 
province of a Court of Appeal to review : Neither 
do they criticize the Foreign Statute : they have 
only acted upon a doctrine of International Law, 
that each Country is entitled to regulate the pro- 
cedure of its own Courts ; and have declared the 
English Statutes limiting the time in which an 
action may be brought in English Courts, to be 
different from the Foreign Statutes. 



Proof of 
Foreign 
Judg- 
ments. 



Before concluding this chapter, the method in 
which Foreign Judgments are to be proved, when 
they are brought before the English Courts, 
must be noticed. This is provided by the Statute 
14. & 15. Vic : c. 99. ss : 7. 11 — 



14- & IS- 

Vic: c. 99. 
s. 7. 

Sealed 
copjr of 
the judg» 
ment to be 
received. 



14. & 15. Vic : c. 99. s: 7. 

All proclamations^ treaties and other acts of state of any 
foreign state or of any British colony^ and all Judgments, 
decrees, orders, and other judicial proceedings of any 
Court of Justice in any foreign state or in any British 
Colony, and all affidavits^ pleadings^ and other legal 
dffcumenU filed or deposited in any such Court, may be 
prpy^ed in any Court of Justice, or before any person having 
by law or by consent of parties authority to hear, receive, 
and icxamine evidence, either by examined copies or by 
copies authe;nticated as hereinafter jnentioned ; that is to 
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Chapttr I. say, if the document sought to be proved be a proclama- 14. & 15. 

tion^ treaty^ or other act of state^ the authenticated copy to ^^ Vic: c. 99. 

admissible in evidence must purport to be sealed with the ^* '* 
seal of the foreign state or British colony to which the 
original document belongs ; and i( the document sought to 
be proved be a judgment, decree, order, or other judicial 
proceeding of any foreign or colonial Court, or an affidavit^ 
pleading or other legal document filed or deposited in any 
such Courty the authenticated copy to be admissible in 
evidence must purport either to be sealed either with the 
seal of the foreign or colonial Court to which the original 
document belongs, or in the event of such Court having 
no seal, to be signed by the Judge, or, if there be more Signature 
than one Judge, by anyone of the Judges of the said Court ^ of Judge, 
and such Judge shall attach to his signature a statement in 
writing on the said copy, that the Court whereof he is 
Judge has no seal ; but if any of the aforesaid authenti- 
cated copies shall purport to be sealed or signed as herein- 
before respectively directed, the same shall respectively be 
admitted in evidence in every case in which the original 
document could have been received in evidence, without 
any proof of the seal, where a seal is necessary, or of the 
signature, or of the truth of the statement attached thereto^ 
where such signature and statement are necessary, or of 
the judicial character of the person appearing to have 
made such signature and statement. 



14. & 15. Vic : c. 99. s. II. s. II. 

Every document which by any law now in force or here- Admissible 
after to be in force is or shall be admissible in evidence of in the same 
any particular in any Court of Justice in England or Wales ^^^ "^ 
or Ireland without proof of the seal or stamp or signature colonies., 
authenticating the same or of the judicial or official 
character of the person appearing to have signed the same> 
shall be admitted in ev^ence to the same extent and for 
the same purposes in any Court of Justice of any of the 
British Colonies, or before any person having in any of 
such colonies by law or by consent of parties authority to 
hear, receive and examine evidence, without proof of the 
seal or stamp or signature authenticating the same or of 
the judicial or official character of the person appearing to 
have signed the same. 
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Practice in As far as it is possible to ascertain them we may notice Cliapter I. 

Foreign here the rules that prevail in the other States. 

States. 

West- German States : the judgments of the (various) States were 

LAKE. received mutually as res judicata : but not judgments 

of other countries, 
in those States east of the Rhine, the same rule pre- 
vailed, whether the State had a code or adopted the 
Roman Law : the condition of reciprocity being sub- 
stituted for that of membership of the Germanic Body. 
Prussia : a foreign judgment is considered res judicata; ex- 
cept judgments against Prussian subjects given in 
countries where Prussian judgments are submitted to 
examination. 

Denmark J a judgment of either of the 

Switzerland > others is considered resjudi- 

{Sardinian and Papal States) ) cata : and also of any other 

state in which the rule prevails of allowing the force of 

res judicata to judgments of another country (with or) 

without demanding reciprocity. 

France : the judgment appears to be always examined, unless 
by Treaty arrangement it receives additional force. 

Belgium : a foreign judgment is considered res judicata ; — 
except a French judgment ; by the Law of Sept : 9 — 
1814. 

Sweden \ The judgment is received as evidence of the 
Spain > original obligation in the suit on the original 

Norway ) cause of action. 

United States : generally the same rules as in England. 
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Definition, i 

The preliminary division into * The Enforcing ' and ' The 

Recognising.' 2 

The Enforcing. 3 

The conflicting doctrines examined : 3 
Doctrine of Comity defined, 4 
Authorities in its favour : 4 

its uncertainty and apparent limits ; and vagueness. 5. 6 
Examination of * Comity ' — reciprocity is essential. 6 
Doctrine of Obligation defined. 7 
Authorities in its favour : 7 
its capacity of sharp definition. 8 

Examination of terms used in Lord Blackburn's definition : 
* Common Law.' 8 

equivalent to fus Gentium, 9 
or to English Common Law. 10 
consequence of these principles. 9. 10 
'Obligation.' 11 

Obligation and sanction inseparable ; the enforcement is of 
the essence of sovereignty. 12 
conclusion : — a legal debtor can only be so considered in his 

own country. 12 
methods of destroying obligation and avoiding sanction, 
obedience to judgment. 12 
leaving the country. 13 
the consideration of this last method is the inception of the 
Doctrine of Obligation and Comity. 1 3 

Interstate arrangement of enforcing judgments for each 
other tends to the formation of an Interstate Comity. 13 
conclusion : — a state where a legal debtor of another state 
is found, will clothe the foreign obligation with a sanc- 
tion standing in the place of the foreign sanction, 
during the debtor's residence in the state. 14 
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Treaty may replace Comity. 14 
Sanctions classified : — 14 

this interstate arrangement is not unreasonable or im- 
politic: 14 

difference between civil and criminal cases : 14 
Extradition considered theoretically. 15 
in civil cases the wrong not being against the community 
at large, it is not affected by redress being obtained in 
another state : 1 5 

states lend their aid mutually to enforce each other's 

judgments. 16 
Doctrine of Obligation and Comity stated. 1 6 
The English Sanction is auxiliary to the Foreign Sanction : 
its advantage in combining the former doctrines : 17 
the three doctrines reviewed in juxtaposition : 17 
examination of the auxiliary sanction. 18 
an analogy traced between Law proper and International 
Law : 19 
result of the theory :•- — a bare obligation exists which is 

clothed with the auxiliary sanction, ^o 
Lord Blackburn's principles of defence applied. 21 
* If what is loosely termed a comity ' is no longer a term of 
reproach to be applied to a theory involving the principle 
of Comity. 21 

the theory applied to the consideration of procedure against 
absent defendants. 22 

The logical deduction from the principle is, that the 
courtesy which in reality is exchanged is jus for jus, 
rather than le^^ for lex, 22 

The Recognising. 23 

The English doctrine of res judicata stated, following 
Knight Bruce, V.C. 23 

considerations involved in the doctrine, *The Rationale' 
and ' The Extent' 
The Rationale, 26 
The old doctrine extends the English principle of res 
judicata to foreign judgments : 27 

there is no apparent stretch of principle in this extension, 
conclusion from absolute doctrine : ^8 

Plaintiff has no reply beyond pytting the record 

itself in issue. 29 
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consideration, whether this is consistent with former 
results : 30 

by an algebraical method, a modified doctrine is arrived at, 
which is a logical deduction from former results, coupled, 
for the sake of the argument, with an assumption. 32 — 34 
conclusion from modified doctrine : — 

a foreign judgment should receive the same effect in 

an English Court, whether an action is brought 

upon it, or whether it is pleaded in bar to an 

action. 33 
The absolute doctrine has been modified in practice, — 
by the doctrine of non'm£rger ; i. ^., that the plaintiff has his 

option of suing in our Courts, either on the judgment, 

or on the original cause of action. 34 
this is diametrically opposed to the plea of res judicata^ 
which implies that there is a merger of the original cause 
of action in the judgment. 36 

but the judgment is a bar to the action if coupled with 
satisfaction. 36 

consideration of case of judgment for defendant : 36 
effect of doctrine of non-merger in the plaintiff's case is 
that judgment for the defendant does not extinguish the 
original cause of action here; and, therefore, that res 
judicata cannot be pleaded. 36 
consideration of plaintiff's reply. 37 
submission to a tribunal cannot be withdrawn. 37 
a principle of reply obtained by a modification of principle 
of defence : 38 

the modification being, that the plaintiff may not attack 
the Court's jurisdiction. 38 

The authorities against the doctrine of non-merger include 
those in favour of the plea res judicata being admissible : 38 
Authorities in favour of a modification of the doctrine of 
res judicata, — 

if the judgment is conclusive abroad it is conclusive 

here. 39 
Authorities in favour of the doctrine of non-merger as 
given in Smith's Leading Cases. 39 — ^41 
difficulty of ascertaining precisely the effect of the 
doctrine : 42 

the solution is found in the doctrine oiprim&fade evidence : 
but is very unsatisfactory. 42 
Some confusion is apparent between an action on a judg- 
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ment, and on the original cause of action : the authorities 

in favour of the judgment being primd facie evidence in 

the latter, being adapted to the former case. 43 

The doctrine o{ primd facie evidence completely demolished 

by Lord Blackburn. 44 

Enquiry as to what the judgment is evidence of. 

conclusion : — primd facie evidence of foreign obligation and 

sanction. 44 
case of mutual damage considered separately. 45 
The doctrines reviewed, and the results and anomalies 
pointed out. 46 — ^48 

The anomaly resulting from the doctrine of primd facie 
evidence may be, somewhat illogically, modified by the 
application of general principles, and assimilated to the 
logical modification of the absolute doctrine. 48 
this modification seems to have been the practice of the 
Courts. 49 

Considering this, and seeing that when the judgment is for 
the defendant, both practice and theory point to the 
same conclusion, an assimilation between the principles 
of recognising and enforcing is suggested. 49 
Concurrent suits, lis alibi pendens and injunctions considered, 
for convenience of discussion the subject is divided into 
cases where the English suit is commenced first, and 
where the Foreign suit is commenced first. 50 
The power of the English Court to restrain, depends on 
there being absolute jurisdiction over the person to be 
restrained. 51 

Lord Cranworth's propositions in the case of the Carron 
Iron Company are followed. 52 — 56 
constructive jurisdiction over the party discussed. 52 
identity of suits necessary. 53 

There is some conflict of authority on the subject of lis 
alibi pendens ; also as to whether a party will be put to his 
election. 57 

The general result is that the Courts, proceeding equitably, 
will endeavour to prevent vexatious harassing ; and pro- 
ceeding on grounds of convenience, will select that 
course by which it is most likely the truth will be ascer- 
tained. 59 

An application by persons, parties only in one of two con- 
current suits, may be entertained. 59 



SUMMARY OF THE ENGLISH DOCTRINE. 



75 



Evidence may be taken for Foreign Courts. $8 

19. 20. Vic: c. 113. 
The Extent. 61 

principles as to identity of suits. 61 
judgment to be conclusive abroad ; and final. 62. 63 
pendency of appeal does not affect judgment. 64 
case of maliciously and without reasonable and probable 
cause setting the law of a foreign state in motion : — action 
cannot be maintained. 65 

English Court does not sit as a Court of Appeal from 
the Foreign Court. 65 

proceedings in nature of judgment, not enforced, unless 
proved to be equivalent abroad to a judgment. 6$ 
judgment to be on the merits. 66 

judgment on Foreign Statutes of Limitation not recog- 
nised ; 66 
nor on any Foreign Procedure Act. 6*j 

Proof of Foreign Judgments. 68 

14. 15. Vic : c. 99. ss : 7. 1 1. 
Practice of Foreign States. 70 
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78 DIVISION OF THE SUBJECT. 

In this Chapter we propose to consider what Chapter 
defences may be set up by the defendant, in an ' 

action on a foreign judgment. 

The Court abroad, of competent jurisdiction, 
having adjudicated a certain sum to be due, a legal 
obligation has arisen in the foreign country, to pay 
that sum. But whilst the Courts of one nation 
willingly lend their assistance to successful suitors 
in actions decided by the Courts of another nation, 
and pay that deference which is due to jurisdictions 
co-equal in rank with themselves, they must of 
necessity pay some attention to the defence ; and 
the difficulty always present in an action upon a 
Foreign judgment is, how extensive shall be the 
enquiry suggested as requisite by the defence ; — 
how far the plaintiff's claim may be tested in the 
interests of justice, without seeming to derogate 
from the high authority of the Court that has 
pronounced the judgment. 
The sub- There are two persons before the English Court 
divided ^^ which the action upon the Foreign judgment is 
brought : — The plaintiff who has obtained it ; — The 
Court that has pronounced it : — The conduct of 
either, at the trial of the original action, may have 
been such as to cause the English Court to look 
with disfavour upon the result : A convenient 
division therefore, for the consideration of the 
subject, will be to inquire how far the English 
tribunal will sift, first: the conduct of the plaintiff; 
secondly, the proceedings of the Court. 

The principle of the inquiry will be the same in 
both cases. 

We have seen that a legal obligation arises 

abroad upon the judgment, to pay the sum adjudi- 

Blackbumy cated by the Foreign Court to be due : — * It follows 

^' 'that anything which negatives the existence of 
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Chapter 'that legal obligation, or excuses the performance 
' of it, must form a good defence to the action/ 



Godardy, (Blackburn, J., Godard v. Gray^ Thus, the defences Two tests 

Gray, \ , . , , , 1 1 ^o be 

L. R. 6 that may be raised, group themselves under these applied to 
Q. B. 139. two heads or tests : defences. 

i. does it negative the existence of the 

obligation } 
ii. is it sufficient to excuse the performance 
of it } 
First, as to the conduct of the plaintiff: — if it Conduct of 
has been fraudulent, if he has irregularly and ^ 
unduly obtained the judgment he is seeking to B, 
enforce ; that undoubtedly, the defendant proving 
it, will be sufficient to excuse the performance of his fraud, 
the obligation. 

Upon this point, there is no conflict of authority, 
as will be seen on reference to the following 
cases : — 
1 26 L. J: Reimers v. Druce ^ 

2 ^^ T T Bank of Australasia v. Nias ^ 

Q. B. 284. Messina v. Petrococchino ^ 

L. R. 4 Crawley v. Isaacs * 

* 16 L. T: Bowles V. Orr ^ 

N. S. 529. Castrique v. Imrie ^ 

6 w "IT SI C^ 

5 * and many others ; it would be impossible, so 
« 30 L.J: numerous are they, to refer to every decision, or 
C. P. 177- every judgment, in which the Judge has expressed 
his concurrence with this principle. In every 
attempt at a classification of defences that has been 
made, however imperfect, the Fraud of the plaintiff 
as a sufficient excuse, has always been prominently 
put forward In Godard v. Gray alone, has any J^^^^^ 
hesitation to admit the proposition been apparent ; to have 
a hesitation somewhat inexplicable. Blackburn, J., in accept- 
in giving a careful classification of defences, says, ^^S *^^. 
* probably the defendant may shew that the judg- tion. 
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*ment was obtained by the fraud of the plaintiff' — Chapter 
but this dictum cannot be regarded as throwing '. — 



any real doubt upon the proposition. 

Martin, B, This fraud must be fraud in procuring the judg- 
ment, such as collusion or the like ; it cannot be 
set up that the defence to the suit was fraudulent 
(Martin, B., Cammell v. Sewell.) Cammeli 

Ld: Lynd- * The judgment obtained by the creditor abroad 2*7 L. j: 
^rst, . . t j^ — (subject to the exceptions we are now con- ^^* 447- 
' sidering) — as conclusive here as it is in the country 
' in which it was obtained — for it may be recovered 
' in an action either there or here according as the 
' judgment debtor can be got at abroad or in Eng- 
' land. It therefore becomes a security here, and 
' like any other security available in this country, 
' must be affected by fraud ; and a bill may be filed 
* for relief Perhaps it might be said that on shew- 
' ing a strong case, the party might defeat the 
'judgment even at law.' (Lord Lyndhurst, L.C., 

Bowles V. Orr). Bowles V. 

O'Ky 

For example :— , You: & 

Examples Franklatid v. M^Gusty : — an appeal against a C. 464. 
ments^set decree pronounced in Demerara upon judgments P^^^^^^*^^ 
aside for given in S. Vincent's, in respect of considerations M'Gusty. 

arising in that Island. The judgment in S. Vincent ^ 274. 

had been confessed on a warrant of attorney, there 

being no such power. The decree was reversed. 

Blake V. Smith : — a partnership action. The B/ake v. 

Court by means of an injunction, set aside a c^t^'g^'sim- 

Portuguese judgment which had been obtained by 303- 

the fraud of one of the partners. 

Proceed- Secondly, as to the proceedings of the Court : — 

ings of the 

Court. I. The Court's Jurisdiction. 

diction. The defence attacking the Court's jurisdic- 

tion will be considered under two heads : — 
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Chapter A. its jurisdiction over the person. 
\ B. its jurisdiction over the thing. 



A. * That the Foreign Court had no mrisdiction ^^^^ ^^ 

i f /. T , /. T * person. 

over the person of the defendant. 

There seems to be no break in the authorities, 

tracing them back from the present time, in favour 

of the defendant's successfully raising this defence. 

More generally stated, the proposition is, that the 

judgment will be disregarded if the Court had not 

jurisdiction of the subject-matter of the suit — as in 

Bk'.of the Bank of Australasia v. Nias and The Huldah, 

lasia ^ his includes both divisions. 

V. Nias, With regard to the first, absence of jurisdiction 

Q. B. 284. over the person forming a good defence, as a 
TTig Hul- general proposition, rests upon the most elementary 
3 Rob; A. principles of justice ; that a man, not in any way 
R- 235- subject to the laws of a foreign state, cannot be 
held bound by the decisions of its Courts : A 
judgment pronounced against him by such a Court 
cannot raise a legal obligation to obey that judg- 
ment : The existence of the obligation may there- 
fore be at once negatived: — 'An inquiry is open ^^: -^^- 
* whether the judgment passed under such circum- ' * 
'stances as to shew that the Court had properly 
'jurisdiction over the party.' (Lord Denman, C.J. — 
Ferguson Ferguson V. Mahon,) And to the same effect, 
II A. & E. Blackburn, J., in Castrique v. Imrie: — ' It may very Blackburn, 
'79- 'well be held that the foreign country has no juris- ^' 

\[^TmH€, ' diction to pronounce judgment against a person 
30 L. J: 'behind his back, who is not subject to its 
' 'jurisdiction.' 

But circumstances very frequently exist by reason 
of which a subject of one state is under the laws of 
a foreign, state ; and therefore a judgment pro- 
nounced against him by the Courts of that foreign 

c; 



i 
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state, does raise the legal obligation to obey that Chapter 
judgment. '- — 



The general proposition may be thus stated : — 
General A, a subject of, and residing in a state Y, is not 

tion^°^*' bound by a judgment obtained against him by B, a 

subject of and residing in a state Z, in the Courts 

of Z. 
Modifica- We must proceed to consider what modifications 
considered. ^^ these Conditions are necessary to raise the legal 

obligation of obedience to the judgment : — taking 

for our guide, the judgment of Lord Blackburn in 
First Schibsby v. Westenholz, ^^^^'^^ ^' 

don.* ^^ The conditions remaining the same, they may be hoiz. 
Conditions modified : — by g ^- ^ ^' 

which de- SUBMISSION TO THE TRIBUNAL. 

fendant a. Submission implied — by becoming a share- 

bound, holder in a foreign Company, with agreement 

Share- in Articles to submit to jurisdiction of some 

sutmLtn Particular Court : 

to particu- the shareholder in such Company, is in all things, 
bunal." ?''^ the Company, subject to the foreign law and 

procedure {Copin v. A damson), Copin v. 

n this case, there was a provision in the French l. r. 9 Ex: 
Company *s Articles, under which the shareholders 345- 
agreed that all disputes which might arise during 
the existence of the Company, or during its liqui- 
dation, should be submitted to the jurisdiction of 
the Tribunal de Commerce of the Department of 
the Seine. The Lord Chancellor, affirming the de- 
cision of the Exchequer, decided that the existence 
of such provisions amounted to an agreement on the 
part of every shareholder, whether a subject of the 
Country, or a foreigner, to be bound by a judgment 
so obtained. 

A direct submission therefore will render the 
shareholder liable to obey a judgment of even an 
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Chapter inferior foreign tribunal ; by which he otherwise 
. ! would not have been bound. 



^. Submission implied — doubtful : — by be- Share- 
coming a shareholder in a foreign Company ; ^^^j^^^^ 
without any special agreement as to submis- submission, 
sion to a tribunal. 

Where there is no such agreement in the articles, 
a more difficult point arises : the Lord Chancellor, 
Copin V. in his judgment in Copin v. A damson y hinted at the 
L.R.9EX: possibility of the case arising, without suggesting 
345- an answer. The real principle of that case was 

the express submission to an inferior tribunal : no 
argument therefore can be deduced from that de- 
cision in any way preventing the affirmance of this 
proposition; and that submission should be implied 
by the fact of taking shares in a foreign Company, 
does not appear unreasonable ; for why should a 
man be entitled to take profits, and to become in all 
other respects, qud the Company, like one subject 
to the Foreign State, and not at the same time incur 
the liabilities of the subject ? 

The shareholder is in the same position as a Partner in 
partner in a foreign firm with an elected foreign ^^^ 
domicil. 

There appears to be no case at present in which 
this point has been expressly decided ; but the Practice 
general practice of the English Chancery Courts ^^^^^^ 
seems to be, to make an order for payment of calls 
on Foreign Contributories to an English Company, 
for what it is worth : It is believed that Foreign 
Courts do enforce these orders, upon proof that the 
English procedure has been complied with. 

I am informed that this was the course pursued by 
the French Courts in the case of the General Inter- 
national Agency. 

G 2 



in 
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In Leishman v. Cochrane^ an ex parte order of the Chapter 
Supreme Court of Calcutta on a shareholder in . 
Mauritius, to contribute to the assets of an Indian Leishman 

V. Cocn- 

Company, was upheld. It was also held to be an ram, 
'order or other judicial proceeding' within the J|j * 

14. & 15. provisions of 14. & 15. Vic : c. 99. ss. 7. 1 1 : and was 

%%i\y\\? therefore proveable by certified copy. 

Voluntary 7- Submission implied — by having appeared 

appear- voluntarily to take the chance of a juderment 

ance. ^ , -^ . j t> 

in his favour. 

{De Cosse Brissac v. Rathbone). BHssac v. 
In this case, there is an almost direct submission ^^'^^^J^- 

* 30 L. J: 

to the foreign tribunal ; for there is an evident in- Ex: 238. 
tention on the part of the defendant to make use 
of the judgment, should it be in his favour. It 
would be manifestly unjust to allow him to make a 
conditional appearance : if he does appear, he must 
by so doing, be taken to submit to the jurisdiction ; 
a submission which he himself would be the first to 
make use of, and justly, if the plaintiff being un- 
successful abroad were to bring an action in Eng- 
land upon the original cause of action. Therefore, 
if the decision be adverse to him, this submission 
cannot be withdrawn. 
Involun- I. Submission implied— AouhiiuX :^hy having 

m^nce appeared, in order to endeavour to save pro- 

to save perty in the hands of the Foreign Court, and 

prope y. ^^ ^^^^ ^^^ voluntarily. 

The effect of such an appearance is very doubtful : 
Lord Blackburn in Schibsby v. Westenholz, while Schibsby v. 
expressing an opinion strongly in favour of the Ydz^' 
defendant not being bound in such a case, thought L. R. 6 Q. 

"P ¥ c C 

it better, the authorities appearing conflicting, to * 
Blackburn, leave, the question open. He said that in Simpson simpson v. 
y- v. Fogo, the mortgagees of an English ship had come ^^^^' 

into the Courts of Louisiana, to endeavour to Ch: 249. 
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Chapter prevent the sale of their ship seized under an exe- 
! cution against the mortgagors, and the Courts of 



New Orleans disregarded their claim ; that it was 

taken for granted by the Vice-Chancellor and the 

very learned counsel who argued in the case, that 

the mortgagees would have been bound by the 

decision, although they had only appeared to try 

and save their property ; but that there had been a 

contemptuous disregard of English law by the 

Foreign Court : — He said furtlier that the case of 

Gen-. The General Steam Navigation Co: v. Guillon sn^- 

ColvT ports the proposition that the defendant would be 

GuUlon. bound ; and that not being referred to in Simpson 

Ex: 168. V. Fogo, it cannot be considered as dissented from. 

re s. Malins, V.C., held, in re the S, Nazaire Co : Malins, 

Co'.exp'. Limited \ — ex parte the European Bank (not re- 

^ropean ported), that the S. Nazaire Company, having ap- 

peared to protest against the jurisdiction of the 

French Court, were so far bound, as to be precluded 

from setting up that the judgment had been 

obtained irregularly. 

The point is one of great difficulty: but this A doctrine 
difficulty is in some degree diminished by the suWect ^ 
admission of a doctrine founded upon the judgment generally 
of the Court of Exchequer in the above-mentioned 
case, The General Steam Navigation Co : v. Guillon 
(Lord Abinger, C.B. — Parke, Alderson and Gurney, 
BB:), and approved by the Queen's Bench, in 
Schibsby v. Schibsbv V. WestenJiolz. (Blackburn, Mellor, Lush 

Westen- , tt tt x • \ 

hoh, and Hannen, JJ :) — viz : that appearing to delend 

O B^ ^S"; merely, does not import a legal obligation to obey 

the judgment. 

Is then the legal obligation to obey raised in this 

case, where, together with the appearance, there is 

also a protest against the jurisdiction of the Court ; 

or rather, where the appearance itself is a protest ; 
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that being the only method of endeavouring to Ckapter 

prevent the Court from exercising an authority 

which does not properly belong to it ? It certainly 
would seem that no stronger case short of absolute 
compulsion, could be imagined of an appearance 
which does not carry with it a submission to the 
jurisdiction of the Tribunal : moreover, it is a pro- 
Blackburrty position which appears to be absolutely necessary 
^' to the safety of property, which might otherwise be 

seized and adjudicated on in the most arbitrary 
manner in some Foreign Country ; and it is neces- 
sary to protect our citizens so far, that they ' shall 
' not be in a worse position in one state than in 
' another/ (Blackburn, J.) 
Arguments The arguments deducible from the doctrine last 
cedhig^^' discussed, do not tend to bring us here to any 
discussion, definite conclusion : on the one hand, voluntary 
appearance importing submission, would seem to 
imply that involuntary appearance would not 
import submission ; and on the other hand, a 
remark then made seems equally applicable here ; 
that, if the judgment abroad should by any chance 
be given in favour of the defendants, they would be 
justified in making use of it, if the unsuccessful 
plaintiff were to bring an action in England, upon 
the original cause of action. 
Selection «. Submission implied — by selecting the tri- 

of tribunal. t^^j^^j jj^ ^^j^j^j^ ^^ j^j.j^g ^j^^ ^.zWon. 

As, by appearing voluntarily to take the chance 
of a favourable judgment in a Court which has no 
jurisdiction over his person, the defendant is bound 
by an adverse decision ; so the plaintiflT, making a 
choice of the tribunal in which to bring the action, 
Parki^ B. and selecting one which would otherwise have no 
jurisdiction over his person, thereby submits to its 
authority, so as to be bound by its decision whether 
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Chapter it be for, or whether it be against him. (Parke, B. — 
General Steam Navigation Co : v. Guillori), 



Gen\NavU Thus in NovelH V . Rossi, the defendant, without 
V. Guiiion. waiting for the decision of an Enghsh Court, which 
Ex-^i68 would in all probability have been in his favour, and 
Novelii V. would have guided the French Court in its decision, 
^^■i^\ A J went at once to the French Courts : the decision, 

2 B. & Ad: .... 

757- given in ignorance of the English law upon the 

subject, was adverse to him. He was held bound by 
that decision, it being the consequence of his own act. 

The conditions of the general proposition may 

also be varied — 

i. A is within the state Z at the time oi^^llJ^^"^' 
entering into the contract ; but leaves it before general 
the institution of the suit. tion-— 

'We are incHned to think,' said Blackburn, J., ' that co^j^act 

' -^ made 

' the laws of the country where the contract was abroad. 
' made would bind the defendant — though,' he adds, Blackburn^ 
' before finally deciding the question we should like •^* 
' to hear it argued.'' 

There seems to be here a ^«^-submission to 
the laws of the foreign state, by making a contract 
under its auspices. Moreover, should the same 
contract come before English Courts, all ques- 
tions decided upon it would be governed by the 
lex loci contractus ; there can be therefore very 
little doubt that a judgment loci contractus would be 
received in England as binding on the parties. 

ii. A, a subject of state Y, but owing tern- 2nd: varia- 
porary allegiance to state Z ; lemp^ry 

that is, resident — not necessarily domiciled — in the allegiance, 
foreign country ; by which residence he obtains 
the benefit of the protection of the foreign laws : for 
the protection he receives, he owes submission to 
them ; and he is therefore bound by a judgment 
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pronounced under those laws by the Courts of the Chapter 
foreign country. ' 

A resident alien is in almost every respect 
treated as a subject : the same protection is afforded 
him, the same obedience required of him, as well 
as the same knowledge of the laws of the land : he 
is entitled to make use of the Courts, and a judg- 
ment recovered by him will be enforced by the 
same process as one recovered by a subject ; so also 
he must submit to the decision of the Courts if it 
be against him. 
3rd: varia- iii. A, Subject of the state Z, 

^alien ^^ ^^^ ^^"^^ ^^ ^^^ judgment which is sought to 
be enforced against him : An alien is clearly bound 
in England by a judgment pronounced against him 
by the Courts of his own country : his change of 
residence after the legal obligation to obey has 
once been raised by the judgment, cannot possibly 
have the effect of removing or in any way altering 
that obligation. 
Variations It Can also make no difference to A's oblie^ation 
Status. ^^ P^y> what B s status is at the time of bringing 
the action to enforce that obligation ; that is to 
say, whether B is a subject of the states Y or Z ; 
or whether he merely owes temporary allegiance to 
the state Y. 

The consideration of Order XL, rules i and la, 
of the Judicature Acts, forms a fitting conclusion to 
the discussion of the question of impeaching the 
Jurisdiction of the Foreign Court over the person 
of the defendant. 

Order XI. rule i. 
O. xi, r. I. Service out of the jurisdiction of a writ of summons or 

Service out notice of a writ of summons may be allowed by the Court or 
lurisdic' ^ Judge whenever the whole or any part of the subject matter 
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Cliapter of the action is land or stock or other property situate tim\ in 
^' within the jurisdiction, or any act, deed, will or thing affect- ^^' ^^^^' 

ing such land, stock or property, and whenever the contract 
which is sought to be enforced or rescinded, dissolved, an- 
nulled, or otherwise affected in any such action, or for the 
breach whereof damages or other relief are or is demanded 
in such action, was made or entered into within the juris- 
diction, and whenever there has been a breach within the 
jurisdiction of any contract wherever made, and whenever 
any act or thing sought to be restrained or removed, or for 
which damages are sought to be recovered was or is to be 
done or is situate within the jurisdiction. 

Rule la. 
Whenever any action is brought in respect of any con- o. xi. r. la. 
tract which is sought to be enforced or rescinded, dissolved, 
annulled or otherwise affected in any such action, or for the Circum- 
breach whereof damages or other relief are or is demanded ]^^ ^^_ 
in such action, when such contract was made or entered sidered by 
into within the jurisdiction, or whenever there has been a i^^J^g^^ 
breach within the jurisdiction of any contract wherever 
made, the Judge in exercising his discretion as to granting 
leave to serve such writ or notice on a defendant out of 
the jurisdiction, shall have regard to the amount or value 
of the property in dispute or sought to be recovered, and to 
the existence in the place of residence of the defendant, if 
resident in Scotland or Ireland, of a local Court of limited Scotland ^ 
jurisdiction, having jurisdiction in the matter in question, ^j, , 
and to the comparative cost and convenience of pro- 
ceeding in England, or in the place of such defend- 
ant's residence, and in all the above-mentioned cases 
no such leave is to be granted without an affidavit stating Affidavit, 
the particulars necessary for enabling the Judge to exercise 
his discretion in manner aforesaid, and all such other par- 
ticulars (if any) as he may require to be shown. 

We will suppose a judgment given in England Hypo- 
against a foreigner not resident in England, nor a caserfol- 
Schibsby v. shareholder in an English Company — under these ^^^. 
Yf^^' rules, and an action brought upon this judgment 7., in ' 
l! R. 6 in the Courts, say of the United States— (where ^^'^^^^. 
Q. B. 155. ^j^^ j^^ ^g ^Q ^jjg enforcing foreign judgments is the hoh. 
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same as our own). The defendant impeaches the Chapter 
jurisdiction of the English Court over his person. 



The question for the American Court would be ; — 
Is the defendant under any obligation which that 
Court could recognise, to submit to the jurisdiction 
created by the English Act of Parliament ? [It is 
with submission, suggested that the prior question 
as put by the learned J-udge, ' whether the Acts of 

* the British legislature, rightly construed, gave us 
' jurisdiction over this foreigner,' could not be dis- 
cussed by the American Court ; for, as we shall see 
hereafter, the Court that has pronounced the judg- 
ment must in all things be .presumed to have acted 
rightly, and to have rightly construed the law of its 
own country : — ' We must give credit to a foreign 

* tribunal for acting within the jurisdiction con- 

* ferred on it by its own law/ (Blackburn, J.^ — 
Castrique v. Imrie)'] The American Courts then CastHque 
would properly ask ;— Can the Island of Great ^qL^jT 
Britain pass a law to bind the whole world ? and C. P. 177. 
the answer should be ; — no — but every country can 

pass laws to bind a great many persons. Was this 
person such an one — not as would come within the 
statute, that being the question of construction — 
but, against whom such a statute could be 
enforced } 

Now, Order XI, rule i^, is not an arbitrary 
enactment, to the effect that any one in England, 
supposing himself to have a cause of action against 
a foreigner not resident within the jurisdiction of 
Cases the English Courts, may issue the writ of summons 
writTs*^^ or notice in lieu of writ therein provided, and pro- 
issued out ceed upon it : but it is coupled with rule i, which 
j^risdic- lays down in what cases the writ will be issued : 
^^^'^^ they are, 

i. where the Court has jurisdiction over the 
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Chapter thing, in respect of which, or in respect of O. xi. r. i. 

' anything affecting which, the action is 

brought. 

ii. in actions the subject of which is a con- 
tract ; where the contract was made, or 
where the breach of contract occurred, 
within the jurisdiction. 

iii. where the act or thing sought to be re- 
strained or removed, or for which damages 
are sought to be recovered, was or is to be 
done, or is situate within the jurisdiction. 

Under the Common Law Procedure Act, 1852. s. 18. C. L. P. 
the cases in which the writ could be issued out of the Act. 1853, 
jurisdiction were either, 

i. where the cause of action arose within the jurisdic- 
tion; or, 
ii. where the cause of action was in respect of the 
breach of a contract made within the jurisdiction. 
Thus the effect of the questic«i to be asked by 
the foreign Court is narrowed within very small 
limits : — Is the Island of Great Britain right in 
passing such a statute for the protection of its sub- 
jects ? Are the cases for which it provides a remedy 
such, that the raising of the legal obligation to 
obey a judgment given in accordance with such a 
statute, is not unreasonable nor at variance with 
natural justice ? These questions being considered 
by tribunals, whose decisions are received as of 
weight, it is believed that the judgment of the 
English Court, deciding that the defendant was 
within the scope of the statute, would be sup- 
ported : This leads us to frame a second modifica- 
tion of the general proposition : — 

If the judgment obtained by B against A Second 
is founded upon a statute passed by the state tionofthe 
Z, which, on being considered by the Courts s^^^^^ 

' ' ** -^ propo- 

of the state Y, is found not to be an unreason- sition. 
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Scotch 
Arrest- 
ment. 



Foreign 
Attach- 
ment 

Trustee 
Process. 



In two cases however, it may be considered as Chapter 

settled that a jurisdiction over personalty is created 

in the foreign country : 

a. Scotch Arrestment: — as to which, see the 
judgments of the Lord Chancellor and Lord 
Brougham in the London & North Western Railway L. &» M 
V. Lindsay. ^J,„;- 

^. Foreign Attachment in the City of London y 3 Macq: 

T-l IT eft* 

(or rather any similar custom of attaching propertj^ 99. 
which may obtain in any Foreign City — as for 
example — Trustee Process^ in the City of New York). 
Suppose, for instance, money attached according 
to the custom of the City of London. In an action 
in the Courts of a country (following the same 
principles with regard to enforcing foreign judg- 
ments as our own Courts), — that the money was 
so seized, would be a good reply to a defence 
setting up want of jurisdiction in the English Courts 
over the thing. 
Example. The case of Gould v. Webb is an example : — the ^(>^^ v. 
plea stated that part of the amount claimed had 24 L. J: 
already been attached in the defendant's hands, and ^' ^* ^^^' 
had been paid according to the law of New York ; 
and therefore that the defendant was discharged 
and acquitted of the said sum. It was held a good 
defence pro tanto. Lord Campbell, C.J., said : — 

* The plea substantially avers that the law of 

* Foreign Attachment prevails at New York.' 
The conclusions are therefore ; that where the 

thing is not in the territory of the Foreign Country, 
the defence is good : 

that, where the thing is within the territory of 
the Foreign Country, the defence may be good, 
but only in the case of personalty ; that even in the 
case of personalty, there are two instances where 



Z^: Camp 
bell, C.J, 

Conclu- 
sions. 
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Chapter the defence cannot be set up ; and that, as to other 
! cases, considerable doubt on the subject exists. 

11. Error on the part of the Court. 

An Error in the proceedings is either apparent The 
on the face of the record ; or requires to be proved Error.^ 
by the aid of extrinsic evidence. 

The defence, setting up error of the Court will be 
considered under the following heads : — 

A. an erroneous conclusion from the facts, or Division 
as to the merits of the case. subject. 

B. a mistake in its own law. 

C. a mistake in the law of another Country 
which it has professed to declare. 

D. a mistake in its own procedure. 

The enquiry under the head of Error, or mistake 
on the part of the Foreign Court, is attended with 
many and great difficulties, so varying are the 
dicta of the eminent Judges who have expressed 
opinions on the subject. 

The preliminary division, into what I shall call Prelimi- 
* apparent,* and ' proveable ' error, has been objected ^o?of 
to by Lord Blackburn, in the elaborate judgment of * error.' 
himself and Mellor, J., in the case to which such 
Godardv. frequent reference has been made — Godard v. Gray, 
L r! 6 ^"^ ^^ division, at least for the consideration of 
Q. B. 139. the subject, is a convenient and not unnatural one. 
The principles already enunciated as the guide 
for determining whether a defence is good or bad, 
will most materially assist us here, and must never 
be lost sight of. For convenience they may be 
re-stated : 

1. does the defence raised negative the existence Principles 
of the foreign obligation } re-^tlied!^ 

ii. is it sufficient to excuse the performance of 
that obligation } 



l*reaua* But no\\\ fof the first time, the English Court C^ptw^ 

hcic uw\l h<^^ the foreign r^voai itself before it. The defences '. — 

Uu co»- ^Iroadv considorevl, — the plaintitTs fraud — the 

vcaicuv'c, ' * 

uiui luu C\nirt not having jurisdiction — are preliminary to 

*mcii>.| ^j^^ consideration of the contents of the record: 

— but» the record now lying oj>en before the Court, 

to the aUne principles must be added that equally 

im^H^rtant one discusseil in the first chapter : 

iii. The Knglish Court does not sit as a Court of 

Appeal from the Foreign Court. 

IVwcrvvf The assistance of the Knglish Court has been 

the . 

l-^i^Uih invokevl to clothe the legal obligation which has 
i\*uri. arisen abri^id upon the judgment of the Foreign 
Court, with the auxiliary international sanction 
which is resident in the English Sovereign Authority. 
It cannot go beyond the power accorded to it by 
International Comity, and constitute itself a Court 
of Appeal, by going into the merits of the case 
which tlie Foreign Court has already adjudicated 
upon. 

Error on A. T/itft the Foreign Court has come to an 
or on the trroneous conclusion from t lie facts of the case, 

merits. or as to its merits, 

a. A PROVEABLE ERROR. 

Proveable The effect of this defence is, the defendant asserts 
that the Foreign Court having had the facts of the 
case proved before it, has come to an erroneous 
conclusion upon those facts; that the judgment 
thereupon is erroneous ; and that he, the defendant, 
can prove the error to the satisfaction of the 
English Court. 

Such a defence cannot be entertained : — Acting 
upon the last-mentioned principle, not sitting in 
appeal from the Foreign Court, it will not go into 
the merits of the case : — ' Since the decision in the 
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Chapter ' case of the Bafi^ of Australasia v. Nias, we are Coekbum^ 
II CJ 

* bound to hold that a judgment of a foreign Court 



Bk\ of • having jurisdiction over the subject matter cannot 
lasia V. * be questioned on the ground that the foreign 
^^' T ' Court had come on the evidence to an erroneous 

20 L. J: 

Q. B. 284. * conclusion as to the facts' — (Cockburn, C.J. — 

Mtmroew. Muiiroc V. PUkitigton), The case of the Batik of 

ton, Australasia v. Nias appears to be the first express 

o B ii ^^c'sion upon this point. Lord Campbell, C.J., in ^^* ^f^f^' 

delivering judgment, refused either to reconcile or 

contrast the authorities which had been cited : — * It 

*is enough to say,' he remarked, 'that the dicta 

' against retrying the cause are quite as strong as 

* those in favour of this proceeding ; and being left 
'without any express decision, now that the 

* question must be expressly decided, we must look 
' to principle and expediency/ 

^. AN APPARENT ERROR. 

Were it not for the dictum above referred to of ^Pl***^^"^ 

error. 

Godardv, Blackbum and Mellor, J J., in Godard v. Gray, it 
L. R.6 would appear from the authorities to be settled 
Q. B. 139. ^^^ ^ t foreign judgment of a competent Court may 
*be impeached, if it carries on the face of it a 
Messina v. < manifest error ' — (Sir R. PhiUimore — Messina Decision 
chino^ V. Petrococchino, delivering the judgment of the prf^^ 
L. R. 4 Privy Council : Sir J. W. Colville, Sir R. PhiUimore, Council. 

P. C. 144. J J 1 > 

Sir J. Napier, Sir Montague Smith, and Sir R. P. 

Collier). 

This (pinion follows the judgment of Romilly, 
Reimers v. M.R., in Reiffiers V. Druce : — ^ It is clear that a Romiilv, 
26L.% foreign judgment sought to be enforced in this^-^** 
Ch: 196. < country, is, in addition to the grounds referred to 

* by Lord Campbell, C.J., in the Bank of Australasia 
' V. Nias, impeachable for error apparent on the face 

* of it, sufficient to show that such judgment ought not 

H 
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[* record' 
has been 
here used 
for con- 
venience, 
and not 
strictly.] 



Power of 
the 

English 
Court. 



Error on 
the facts, 
or on the 
merits. 



Proveable 
error. 



But now, for the first time, the English Court Chapter 

has the foreign record itself before it. The defences '. — 

already considered, — the plaintiff's fraud — the 
Court not having jurisdiction — are preliminary to 
the consideration of the contents of the record : 
— but, the record now lying open before the Court, 
to the above principles must be added that equally 
important one discussed in the first chapter : 

iii. The English Court does not sit as a Court of 
Appeal from the Foreign Court. 

The assistance of the English Court has been 
invoked to clothe the legal obligation which has 
arisen abroad upon the judgment of the Foreign 
Court, with the auxiliary international sanction 
which is resident in the English Sovereign Authority. 
It cannot go beyond the power accorded to it by 
International Comity, and constitute itself a Court 
of Appeal, by going into the merits of the case 
which the Foreign Court has already adjudicated 
upon. 

A. T^at the Foreign Court has come to an 
erroneous conclusion from the facts of the case, 
or as to its merits, 

a. A PROVEABLE ERROR. 

The effect of this defence is, the defendant asserts 
that the Foreign Court having had the facts of the 
case proved before it, has come to an erroneous 
conclusion upon those facts ; that the judgment 
thereupon is erroneous ; and that he, the defendant, 
can prove the error to the satisfaction of the 
English Court. 

Such a defence cannot be entertained : — Acting 
upon the last-mentioned principle, not sitting in 
appeal from the Foreign Court, it will not go into 
the merits of the case : — ' Since the decision in the 
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Chapter 'case of the Bank of Australasia v. Nias, we are Coekbum^ 
II CJ. 

* bound to hold that a judgment of a foreign Court 



Bk\ of • having jurisdiction over the subject matter cannot 
lasia V. * be questioned on the ground that the foreign 
^^' r ' Court had come on the evidence to an erroneous 

20 L. J: 

Q. B. 284. ' conclusion as to the facts' — (Cockburn, C.J. — 
Mttnroew. Muuroc V. PUkifigton), The case of the Ba7ik of 
ton. Australasia v. Nias appears to be the first express 

O B ii ^^c^sion upon this point. Lord Campbell, C.J., in ^^- ^f^f^' 
delivering judgment, refused either to reconcile or 
contrast the authorities which had been cited : — ' It 

* is enough to say,' he remarked, ' that the dicta 
' against retrying the cause are quite as strong as 

* those in favour of this proceeding ; and being left 
'without any express decision, now that the 

* question must be expressly decided, we must look 
' to principle and expediency.' 

^. AN APPARENT ERROR. 

Were it not for the dictum above referred to of Apparent 

error. 

Godardv. Blackburn and Mellor, J J., in Godard v. Gray, it 
L. R.6 would appear from the authorities to be settled 
Q. B. 139. ^^^ ^ t foreign judgment of a competent Court may 
*be impeached, if it carries on the face of it a 
Messina v. < manifest error ' — (Sir R. Phillimore — Messina Decision 
chino^' V. Petrococchino, delivering the judgment of the p^^^ 
^- 5* ^ Privy Council : Sir J. W. Colville, Sir R. Phillimore, Council. 

P. C. 144. J J 1 i 

Sir J. Napier, Sir Montague Smith, and Sir R. P. 

Collier). 

This (pinion follows the judgment of Romilly, 
Reimets v. M.R., in Reiffiers v. Druce : — * It is clear that a Romiilv, 
26L.% foreign judgment sought to be enforced in this ^•^'* 
Ch: 196. < country, is, in addition to the grounds referred to 

* by Lord Campbell, C.J., in the Bank of Australasia 

* V. Nias, impeachable for error apparent on the face 
' of it, sufficient to show that such judgment ought not 

H 
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'to have been pronounced. But this leaves open Chapter 
' the nature and extent of the apparent error suffi- 



Definition ' cient to invalidate the judgment. By that, I mean, ^^' f 
error. * such error as shews upon the face of the judgment asia v. 

' itself, without any extrinsic evidence, that the ^^^ j. 

'Judges had come to an erroneous conclusion Q« B- 284. 

' (either of law or) of fact.' 

^'' 'A Foreign sentence, though not strictly pleadable, yet has 

Colchester, < y^^^^ jjgj^j by Lqj-^j Kenyon to be conclusive evidence, and 

'only to be falsified by shewing error apparent* — (Lord 
Colchester's MSS: — cited, 3 Swanston, p. 712). 

Conflict of These are the most important decisions supporting 
the principle : there remains to be stated the very 
eminent opinion against it [It will be well to bear 
in mind the order of date in which these three judg- 
ments were delivered — Reimers v. Druce^ 1857; 
Godardv. Gray, 1870; Messina v. Petroccockino,i^y2,'\ 
Blackburn, 'It can make no difference that the mistake 
'^' ' appears on the face of the proceedings. That, no 

'doubt, greatly facilitates the proof of the mistake; 
* but if the principle be to enquire whether the 
'defendant is relieved from z.prim& facie duty to 
'obey the judgment, he must be equally relieved 
'whether the mistake appears on the face of the 
'proceedings, or is to be proved by extraneous 
' evidence.* (Blackburn, J. — Godard v. Gray), Godardv, 

With dicta so conflicting before us, it is impos- l ^['5 
sible to lay down with certainty any rule upon the Q- B. 139 
subject ; to anticipate the decision of the Courts 
when the point comes expressly before them. A 
few suggestions only can be offered towards the 
solution of this most difficult question ; pre- 
mising only, that the possibility of the case arising 
— an illogical or erroneous conclusion from the 
facts of the case being apparent on the face of 
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Chapter the record — is not so remote as might at first sight 

! appear. 

We will consider a simple illustration : — lUustra- 

tions. 

The English Court is asked, let us suppose, to 
enforce a foreign judgment, upon the face of which 
appears the conclusion that 2 plus 2 equals 5. 
Reimers This IS in illustration of the principle of Reimers 
26 i^y V. Druce : — There is a conclusion from certain facts, 
Ch : 196. so palpably erroneous, that no extrinsic evidence can 
possibly be needed to contradict it : again, 
The English Court is asked, let us suppose, to 
enforce a foreign judgment, upon the face of which 
appears the conclusion that x phis y equals 5 — 
X and y being unknown quantities. 

This is in illustration of the principle of the 
Bk: oj Bank of Australasia v. Nias : — There is a conclu- 
asia V. sion from certain facts ; but there is nothing upon 
^*^' , the face of the judgment to shew that this conclusion 
Q. B. 284. is palpably erroneous. For all that the English 
Court can tell, it may be perfectly logical and accu- 
rate: it is in ignorance of the method pursued for 
arriving at the conclusion, and not being a Court of 
Appeal, it is not its business to enquire. The defend- 
ant indeed says that that conclusion is wrong, and 
that he will prove it to be wrong, shewing — by 
extrinsic evidence — that, say x was equivalent to 
2, and y was also equivalent to 2 ; and that there- 
fore -Si plus y cannot equal 5. 

The answer of the English Court is evident. We 
cannot go into the merits of the case. If it is as 
the defendant says, that x plus y does not equal 5, 
that should have been proved in the Foreign Court. 
If he did endeavour to prove it there, he failed ; 
for that Court, having considered the evidence laid 
before it, has declared the correct conclusion from 
those facts to be, that x plus y equals 5. That 

decision is binding upon the defendant 

H 2 
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The prin- But the former case seems very different : The Chapter 

defence principles (i and ii) of negativing and excusing, _1. _. 

appear to conflict SO with the principle (iii) of appeal ; the 

conflict / , 1 .1 

case hangs so evenly between them, that without an 
express decision it is impossible to decide which 
applies : On the one hand there is that which should 
manifestly negative the existence of the legal obli- 
gation ; or at least abundantly excuse the perfor- 
mance of it: On the other hand, to correct the 
apparent error, would be performing the functions 
of a Court of Appeal from the Foreign Court. 

It may possibly be that the three principles are to 
be read together : thus, a defence is good, if it 
negatives or excuses, so long as the English Court 
does not, in entertaining it, become an Appeal 
Court : — if this be so, the last consideration would 
seem to preponderate to make the defence inadmis- 
sible. 
Direct fhe direct consequence of the principle of Appeal, 

quence of is that nothing that could have been raised by way of 
o" Appeal, defence in the Foreign Court, can be received in 
England as a defence to an action on the judgment 

B. That the Foreign Court has made a mistake in 
Error in the interpretation of its own law : 

lavT^^ that is, a mistake in the law fori rei judicata. 

There appears to be no clearer proposition 
Prelimi- relating to the enforcement or recognition of 
"^^Tti^iT f'^^^^S^ judgments than that the 'Foreign Judg- 
Parke, B, * nient is prima facie evidence of the law therein AHvon v. 

' laid down ' — (Parke, B. — AHvon v. Furnival), And 3 LrjfEx: 
Cockburn, the dictum of Cockburn, C.J., in Munroe v. Pilking- ^^' 
^'J' ton is to the same effect : — ' It is enough that, being pi^ln^^ 

* satisfied that the question of the defendant's ^^• 

' liability must be determined by the lex loci of the q. b. 81. 

* contract, we have the decision of a local Court of 

* Competent jurisdiction as to what that law is/ 
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Chapter The proposition is still clearer, where the 

decision is one from which the unsuccessful 

party might have appealed in the Courts of Appeal [qy: mijght 
of the Foreign Country, and he has not done so : in ^^^A^^have 
such a case ' the decision is about the best evidence appealed.] 

* you can have of the law of the country ' — 
Dentv, (Hayes, J., Dent v. Smith), Hayes, J. 
L. R. 4 The expansion of the proposition also holds Expansion 
Q. B. 414. good : — * The Foreign judgment must be assumed nary pro- 

* to be in accordance with the Foreign law * — (Lord Position. 
fl^Klthy Tenterden, C.].—Becquet v. McCarthy). Or ;— ' It Ld-. Ten- 

2 B. & Ad: ' must be presumed that the Foreign Court rightly '^'''^^'^^'7' 
^^'* * interpreted and applied the Foreign law.' — (Sir R. Si^/^: 

p^roclr- ^' Pl^^lli"^ore — Messina v. Petrococchino) m^c' 

chino. From these propositions the deduction easily 

P. C. 144. follows :— that a foreign judgment, when it is 
brought into English Courts to be enforced or 
recognised, is not examinable on the ground of a 
mistake in the interpretation and application of its 
Bkio/Aus- own law — {Bank of Australasia v. Nias, followed 
V. Nia^, by Cockburn,C.J., in Munroe v. Pilkington ; Romilly, Cockburtt, 
^^•J* M.R. — Reimers v. Druce ; Lord Colonsay — (^^' Rfmiih 

Munroe v. t^i^^^^ V. Imrii), M.R, 

Piiking- Yox the Foreign Court is much more competent ^^* Colon- 

31 L. J: to decide questions arising on its own law than our 

Q. B. 81. Courts can be — (Lord Tenterden, C.J. — Becquet Ldi Ten- 

Reimers y. nynr- *f \ ^ ^ terden^CJ. 

Druce, v. McCarthy). -^ 

^\}"rll The same result is arrived at by the aid of the Applica- 

Cn : 190. ' tJQ^ Qf 

Castritjue general principles of defence : — The English Court, general 
^o l'Y^ ^" making such an enquiry would be performing the Principles. 
C. P. 177. functions of a Court of Appeal. 

Meyer v. The case oi Meyer v. 7?^//^' remains to be considered. Meyer v. 

l^K I There had been a decree in France which sidered.^'^ 

c. P. D. was erroneous according to French law. The 

^^ * French Court had held that freight was due in its 
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entirety upon the cargo, as if the whole voyage ChwUr 
had been completed, although from stress of * 
weather the ship had been compelled to put in at a 
French Port, instead of proceeding to her destina- 
tion. This decree came before the English Court 
in a special case ; and the Court of Common Pleas, 
(Lord Coleridge, CJ., Grove and Archibald, JJ :) 
held that as the defendant was not a party to this 
judgment abroad, it was not binding upon him ; 
and also that it was not binding on the Court on 
account of this mistake in the law fori rei 
judicatce, 

Archibald, J., in delivering the judgment of the 
Court, does not appear to have dealt with the 
general proposition that third parties are not bound 
by a judgment ; but considered first, the propo- 
sition that a third party may attack a foreign judg- 
ment on the ground of error ; and then proceeded 
to discuss the doctrine now before us: — the right of 
a party to a judgment to attack it on the ground of 
Archibald, error in its own law : — ' There is this peculiarity in 

* the case, which does not, so far as we are aware, 
' seem to have occurred before ; that, upon the 
' express findings in the special case, by which both 

* parties are bound, this part of the judgment seems 
' to be manifestly erroneous, in regard to the law of 

* France, on which it professes to proceed.' Then 
follows a quotation from the judgment of Black- 

Biackbum, burn, J., in Cdstrique v. Iinrie : — * We must (at least Castrique 
•^' ' until the contrary be clearly proved) giwt credit 30 ^^' 

' to a foreign tribunal for knowing its own law, C- P- '77. 

' and acting within the jurisdiction conferred on it 

* by that law ; * and one from the judgment of Lord 

Ldx Ten- Tenterden, C.J., in Becquet v. McCarthy : — ' We ^f^^^ ^• 
^'^^'^^^ ^*^* * ought to see very plainly that that Court has2B.XAd': 
' decided against the French law before we say that ^^ ' 
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Cliapter < their judgment is erroneous on that ground/ From 

*- — these dicta the conclusion is drawn, that if the 

mistake in the Foreign Law clearly appears, the 
English Court will not give effect to the judgment, 
not merely as in favour of a third party, but also 
as in favour of the original parties. 

This decision points to the division into ' appa- 'Apparent* 
rent ' and ' proveable ' error, which was adopted for ^roveable' 
the consideration of errors of fact : but it hardly ^"^^• 
goes the length of holding that an ' apparent ' error 
in its own law will be a good ground for our Courts 
to refuse to^be bound by the judgment ; and that a 
' proveable ' error in its own law will not be a good 
ground : Indeed such a division in the case of 
foreign law appears to be useless ; for it is hardly 
possible to imagine such an error to be ' apparent ' 
in the sense in which this term has been used. The 
error may become apparent — as in this case, being set 
out in the special case — but the consideration of 
the error is a consideration of the means whereby 
the Foreign Court arrived at its decision ; is a re- 
opening of the case as to its merits ; and in foUow- 
Meyery, Jng the decision of Meyer v. Ralli, it is with all 
L. R. I respect and submission suggested, that an English 
^<^ ^ Court would be acting against accepted principles, 
and would be constituting itself a Court of Appeal 
from the Foreign Court. 

C. That the Foreign Court has fnade a mistake in Error in 
the interpretation of t}ie law of another country, ^^^ 
which it has professed to declarey and upon 
which the judgment is founded, 

a, AN ERROR IN ENGLISH LAW. 

The earlier opinion upon this point seems to have in English 
been, that if the judgment were not in rem^ it ^' 
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Applica- 
tion of 
prelimin- 
ai-y prin- 
ciples. 



Karher might be disregarded if a mistaken English law Cluipter 

opinion. ,,,,..,, H. 

had been administered. 

This was the decision of Wood, V.C, in Simpson Simpson v. 

Fogo., 

V. Fogo : another example of this doctrine was 32 L. J: 
there cited— Novelli v. Rossi. (Whether this case ^^= ^P* 
is an example or not seems doubtful ; Blackburn, J., ^^^j,-. 
in Godard v. Gray denied its application.) But if 2 B. & Ad: 
as before, we here apply the preliminary principles, ^^^,.^ ^^ 
the same result is arrived at as in the preceding Gray. 
case of an error by the Foreign Court in its own q* b. 139. 
law : — To open the judgment ; to discover that the 
method by which the Court arrived at its conclu- 
sion was an application of English law ; to ascer- 
tain what part of that law was applied, and the 
method of applying it, seems to belong entirely to 
the province of a Court of Appeal, and therefore 
not within the province of the English jCourt. 

This is the opinion of Lord Colonsay, in Cos- Castrique 
trique v. Imrie : — * We cannot enquire whether they l. r. 4 

* were right in their views of the English Law.' In ^* ^* ^'^ 
Mimroe v. Pilkington^ although the point was raised Munroe v. 
during the argument, the Court declined to give ^^„ ^*^^' 
an opinion upon it, as it was not directly before 3i L. J: 
them. But the proposition as laid down by the 

very learned author of Smith's Leading Cases in 
Opinion in the Original note to Doe v. Oliver — * It is clear that Doey. 
Leading * ^^ ^^^ judgment appear on the face of the proceed- 2 Sm^ 
Cases. * inors to be founded on a mistaken notion oi^'S*}^^ 

^ 7th: ed: 

' English law, it would not be conclusive,' — drew 
from Lord Blackburn, in Godard v. Gray, that very Godard v. 
strong expression of dissent that we have already \^^^^ 5 
noticed : and which applied not only to errors of Q- B. 139 

Blackburn fact, but to all Other errors : — * Nor can there be 

If 

*any difference,* he adds to what has already 

been quoted (page 98), ' between a mistake made 

* by a Foreign tribunal as to English law, and 
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Cliapter 'any other mistake/ It is more than probable 

that the very learned Judge had in view the 

extreme improbability of an apparent error in 
English law arising : and it will be remembered 
that it was this consideration that led us under 
the head of * Error in its own Law ' (B), to 
discard the division of * apparent ' and ' prove- 
able ' : the same course has been pursued in this 
case. 

Should the case of an * apparent ' error however ^Apparent* 
arise ; that is, should there be on the face of the ^^^^^' 
proceedings a palpable error in English law, we 
Navfl/i V. need not consider whether Novelli v. Rossi is or is 
j^B^iAd- "^^ ^" authority for Mr : Smithes proposition: the 
757- same considerations arise as in the case of an 

* apparent' error of fact ; and an express decision 
upon the point must be awaited. 

To this principle must be added an extension of Extension 
it : No enquiry can be entertained as to whether, cip?^" 
under the circumstances, the Foreign Court took whether 
the proper means of satisfying themselves with ployed 
respect to the view they took of the English Law P^'^^P^ 
Castrique administered by them — (Lord Colonsay — Castrique ascertain 

V. ImrU, T.^riA English 

L. R. 4 V. imrte), law. 

H. L. 414. It is the defendant's duty to see that the English 
Law is put properly before the Court. If it is not, 
he must take the consequences. 

For example, the judgment will not be dis- 
regarded, although the Foreign Court too hastily 
concluded what the law of England was : e.g. that 
it must be what, according to their view, the law of 
every mercantile country ought to be — (Cockburn, 

(in Exch: C.J. — Costrique V. ImriCy in the Exchequer). 

L. J:C P. I" connection with this discussion, there remains Wilful 

*77- one point which has often to be considered, whether ^^^^' 

the foreign judgment can be considered binding, 
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when the error in the English law has been wilful; Chapter 
when the Foreign Court has knowingly and per- 



versely disregarded the English law: or, following 
Blackburn, J., in Godard v. Gray. — *When \!iMtGodardy, 
* Foreign Court has knowingly and perversely LfR! 6 
' disregarded the rights given to an English subject Q- ^- '39- 
' by English law/ — 
Proper This discussion, though coming naturally in this 

uiedis- place, seems to fall within the defence 'against 



cussion. 



Natural Justice ' : and it is as being against natural 
justice, that 'wilful error ' is generally raised : but it' 
will be found that that defence has been of necessity 
restricted to an enquiry into the nature of the 
proceedings in the Foreign Court : It has been 
thought better therefore to discuss 'wilful error' 
under the head of 'Fraud on the part of the 
Court/ 

^8. AN ERROR IN THE LAW OF ANY OTHER 

COUNTRY. 

Error in The defence that the Foreign Court has made a 
any other mistake as to the law of some third country inci- 
country in- dentally involved, cannot be raised ; the same 

cidentally 

involved, principles applying to this as to the preceding 
cases. (Blackburn, J., Godard v. Gray?) Thus 

Archibald, Archibald, J.j in Meyer v. Ralli : — ' If this judgment Meyer v, 
' (of a French Court) had professed to declare what is l, r* i 
' the law of Austria, though equally wrong, we might ^- ^- ^• 
' have been bound by Castrique v. Imrie to give castHque 

' effect to it.* v. ImHe, 

L. R. 4 

D. Tliat the Foreign Court has made a mistake * ' ^^^' 
in its own course of procedure, 

Se^Court Following the same principles that have guided 
in its own us in the foregoing discussions, we must assume 
proce ure. ^j^^^ ^j^^ Foreign Court is best capable of knowing 
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Cliapter what its own procedure is ; and that if the English 
' Court enquires whether a mistake has been made 
in this procedure during the hearing of the case 
abroad, it will be acting as a Court of Appeal : — 
' It appears to me that we cannot enter into an Ld- 
' enquiry as to whether the Foreign Court proceeded ^ ^'^^"^' 
'correctly as to their own course of procedure.' 
(Lord Colonsay — Castrique v. Imrie,) 



III. Fraud on the part of the Court. 

Cammeli In the case of Cammell v. Sewell in the Ex- Fraud of 
-rf chequer, Martin, B.. said that a foreign judgment *^ ^"^ 
Ex : 447. might be avoided for fraud, which might be on 
the part of the plaintiff in procuring the judgment, 
Castrique or on the part of the Court itself. And, in Castrique Possibility 
L. kT ^* IniriCy Blackburn, J., also recognises the possi- ^f^jj^" 
H. L. 414. bility of there being fraud on the part of the Court. Court 

6xis*iiicr 

Although it is difficult to imagine in what this ' 
fraud could consist, yet wilful disregard of the 
English law by which the Foreign Court ought to 
have been guided, and which to a certain extent it 
recognised, is a defence frequently raised. 

Since also it is possible that there may be a ^i*^^S^*-^ 
defence raised, of a wilful disregard of its own forms disregard 
of procedure; of its own law; or of the merits of^^J^^^ 
the case ; it has been thought advisable to make 
' Fraud on the part of the Court * a separate head 
of discussion ; including under it ' wilful error * 
generally. 

Although in the cases reported, a wilful disregard Authorities 
of English law is the defence most frequently foi error in 
occurring ; and although there appears to be no ?^^^^ 
case at present decided, in which a wilful error in applicable 
the other divisions of the preceding section has been *^ ^^^ 
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error raised ; yet it is suggested that the authorities, Cliapter 

genera y. j^^-j^Qugj^ referring specifically to the former case, ' 

may, without any violation of the principles con- 
tained in them, be referred generally to the latter 
case ; that is, to a wilful error in facts, law, or 
procedure. 

For there does not seem to be any special ground 
for separating a wilful error in English law, from a 
wilful disregard of any other important element in the 
consideration of the case. The ground alleged for 
the one, is a violation of the general principles of 
Natural Justice : For the others, the ground can be 
no less a violation of those principles. 

The defence ^wilful error * generally, will there- 
fore be considered by the aid of the authorities 
upon the defence 'wilful disregard of English law.' 
Opinion in In Smith's leading cases, in the note to the 
Leading Duchess of Kingston's case (p. 817) there is the 
Cases. following paragraph : — ' There is considerable 
' authority for saying, that where a judgment of a 
' Foreign Court is given in perverse and wilful dis- 
' regard of the law of England when clearly and 

* plainly put before it, though the law governing the 

* case be that of England, it would not be enforced 
'by the Tribunals of this country, though the de- 
' feet be not apparent on the face of the proceed- 

* ings.' 

The authorities are as follows : — 

Cockburn, C J., in Castrique v. Imrie in the Ex- Castrique 
chequer, discussed the subject, but forbore giving ^^ ^P(\ 
any express decision upon it ; he merely remarked, C- P- '77. 
Cockburn, that if the fact were that the French Court ' know- 
^'^' ' ingly arid intentionally set the English law at 

' naught, thereby violating the Comity of Nations 
' (by virtue of which alone the judgments of the 
' tribunals of one country are respected by those of 
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Cliapter 'another)/ some members of the Court were 

strongly disposed to think that a judgment in rem 

could not be questioned : no opinion being expressed 
by them about a judgment in personam : — but on Different 
the other hand, that other members of the Court — members 
'if it could be shewn that, in a case in which the Jlf ^^^ . 

Court in 

' effect of a contract was to be determined by the Castrique 

* lex loci contractus^ a Foreign Court perversely in- ^^ £^ ^^ 
*sisted on applying its own law, being in conflict chequer. 

* with the former, thereby outraging the principles application 

* of International Comity in a manner amounting, of wrong 
' in fact, to a species of judicial misconduct ' — ^were 

by no means prepared to say that in such a case * it 

* would not be the duty of a Court in this country 

* to refuse to recognise the binding effect of such 

* a judgment ; not indeed, by way of reprisal to- 
' wards the foreign tribunal, but to protect our own 

* fellow-subjects from injustice/ 

Castrique In the Same case before the House of Lords, Lord 

V TttfKxe 

(in H. L.) Hatherley also avoided any expression of opinion 
H L "^i ^^ ^^ what might be done in such a case ; saying 

only that ' it appeared in this case that the whole Ld- 

' of the facts had been enquired into judicially, ^ ^' 

* honestly, and with the intention to arrive at the 
'right conclusion/ 

Simpson In Simpson v. Fogo^ Lord Hatherley, then Vice- Wood,V,C. 
32 L. J : Chancellor Wood, said : — ' Here is a case of a foreign 
Ch: 249. < judgment which distinctly states our law, and says 

* that it diregards it, giving reasons for so doing 
'which are entitled to great weight. I confess I 
'yield to those judges constituting the Court in 
' Castrique v. ImriCy who considered that a perverse 
'and deliberate refusal would justify our Courts 
' from being bound by the foreign judgment, even 
'though it were a judgment in rem! 
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It IS not clear whether Blackburn, J., in Godard Cl^pter 

... II 
V. Gray^ approves or disapproves of this principle. ' 

Applica- Now considering this point by the aid of the ^<^<^^ v. 
general general principles ; it is manifest that the perform- L. R. 6 
principles, ^nce of the obligation might reasonably be held to ^* ^* '^^• 
be excused by the wilful perversion by the Foreign 
Court of English law or of any other fact : The im- 
portant consideration is therefore, will the English 
Court, in disregarding the judgment be acting as a 
'Apparent' Court of Appeal.^ and further, must this wilful 
•proveable* ^rrof be apparent on the face of the record ; or may 
wilful it bg proved by the defendant by extrinsic evidence ? 

error. ^ ^ 

With regard to the latter question, a further con- 
sideration arises. 
Reasons To Foreign Judgments are often appended the 
appended ^stsons which led the Court to the decision at 
to Foreign which it arrived : We must ascertain whether these 
(cf- Mrs- reasons form part of, and are to be received as, the 
Bulkeley's judgment ; or whether they are to be considered 
merely as appendages to it, for the information of 
the parties. In Simpson v. Fogo there were reasons Simpson v. 
Wood, v,c. appended to the judgment; and Wood, V.-C, said : 32*^'. j. 
— ' I have clearly a right to look at these reasons as ^^'' ^49. 
' signed by the Judges, as part of the judgment, ap- 
' pearing as they do on the face of the record, like 
'the jugements motives of the French Judges.' If 
this be so, the English law and the reason for not 
following it, will very probably appear in the ap- 
pended reasons ; or the wilful disregard as to other 
points will be manifest in some way or other : and 
as they form part of the judgment, we have here a 
wilful mistake apparent on the face of the proceed- 
ings. 

It will be remembered, that in the case of an ap- 
parent error of fact, it was found impossible to 
arrive at any definite conclusion ; the case appear- 
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Chapter ing to be exactly midway between the two principles 

of defence. The same difficulty exists here as to *Ap^- 

principle : the weight of authority however turns 
the scale in favour of refusing to acknowledge the 
Foreign judgment where there has been an * ap- 
parent ' wilful disregard. 

If the wilful disregard is not 'apparent/ but 'Prove- 
merely 'proveable/ the excuse for non-perform- 
ance of the obligation does not appear to exist in 
such a marked manner. The authorities seem cer- 
tainly in favour of an application of the same doc- 
trine : That is, that if the defendant raising by way 
of defence Error of the Court, suggest also that the 
error was wilful ; the principles usually acted upon 
in the case of * Error ' will be waived, and the de- 
fendant will be admitted to proof of his defence : — 
It is suggested however that the most positive 
proof of the wilfulness of the error will be re- 
quired, lest the English Court overstep the limits 
of their authority and act as a Court of Appeal. 

In the case of a judgment in rem, we have had Judgment 
an expression of the opinion of some Judges, that 
this enquiry could not be permitted : the case of a 
judgment in personam must await an express deci- 
sion. 

It is essential that the defendant in establishing Defendant 

to siieiTir 

this defence should shew that, as to an error inthatEng- 
English law, the law was clearly and plainly put ^^ ^^ 
before, and expounded to the Foreign Court ; and before the 
as to any other error, that all the facts were laid com^ 
before the Court ; in other words, that the proof 
brought to establish the error before the English 
Court is not such as might and ought to have been 
raised as a defence to the action abroad. The fault 
lies with the defendant if the whole case, and all 
the law upon the case, is not before the Court ; if 
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A division 
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error with 
wrongful 
intent. 

With no 
wrongful 
intent 



Defence 
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the 

Foreign 
Court. 



Example 
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Court of 
Dealing, in 
Danish 
Lfaw. 



in this respect he is in the wrong, the foreign Court 
cannot be said to have gone wrong wilfully and 
perversely. 

The following division of the subject may be 
suggested as tending to simplify the discussion : — 
first ; — errors which are not merely wilful, but where 
there exists also in the Court an intention of doing 
wrong ; as, from enmity with the country to which 
one of the parties is subject ; or from shere perver- 
sity: and secondly, — errors which are wilful, but 
where no intention of doing wrong can possibly be 
imputed to the Court ; — as, in cases where there 
really existed some doubt as to which law ought 
properly to be applied ; or where, as in Simpson 
V. FogOf reasons are appended, and the Court has 
wilfully made the error in the exercise of its judi- 
cial discretion. 

How far the defendant might impeach the integrity 
of the Foreign Court was a point suggested merely, 
but not considered by Lord Campbell, C.J., in the 
Bank of Australasia v. Nias, There is one case how- 
ever in which this question was raised — Price v. 
Dewhurst, where the proceedings abroad took place 
in what is called the Executor's Court of Dealing 
in S. Croix. According to Danish law, where by a 
will certain people have been appointed incassators 
and guardians for other persons, they may form 
themselves into a Court for administering the 
property for the benefit of those persons. But it 
appeared that this Court had determined ques- 
tions for t/temselves ; and on this ground the 
integrity of the Court was attacked : not the Court 
itself on account of its peculiar and unjudicial con- 
stitution, — for that was warranted by Danish Law \ 
and it is presumed that a decision of the Court rela- 
tive to the persons over whom the Court had been 
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Ch^ter appointed guardian, would have been acknowledged ; 
' — but the acts of this peculiar Court ; the act of 
determining a matter in which the members of the 
Court themselves were interested : (if this course 
had been warranted by Danish Law, Shadwell, V.C, 
thought that the question might be raised that it 
was contrary to the common course of Justice). 
The Vice-Chancellor said : — ' It would be idle to Shadwell, 

V 'C 

* say that we must pay attention to what took place 
'in this case. Wherever it is manifest that justice 
'has been disregarded, and that the parties are 
' merely making use of legal proceedings as a matter 

* of form, for the purpose of doing that which is con- 
' trary to all notions of justice, viz : — of deciding for 
' themselves, and in their own favour, the Court is 

* bound to treat their decisions as a matter of no 

* value and no substance. This Foreign Judgment 
' is fraudulent and void.' 

From this decision it may be gathered that the Interest 
integrity of the Foreign Court may be attacked on judJL. 
the ground of interest on the part of the Judges : 
for although this case deals more particularly with 
a ^«^-judicial Court, the doctrine seems to apply 
also to the judges of regularly constituted Courts. 

Not only may the defendant attack the integrity 
of the Court, but from the judgment of the Vice- 
Chancellor it appears that the English Court is 
bound to take judicial notice of the fact, and dis- 
regard the judgment. 

Mr: Wheaton's conclusions on the defences discussed in Whea- 
this section are : that, if it is clearly or unequivocally shewn ^^^* 
by extrinsic evidence that it has manifestly proceeded upon 
false premises or inadequate reasons ; or, upon 
a palpable mistake of local or foreign law, it will not be 
enforced. 

Mr: Story's conclusions are somewhat similar (Conflict Story. 
of Laws, § 607). 



114 



JUDGMENTS NOT RECOGNISED. 



* It is easy to understand that the defendant may impeach Cmtpttar 

* the original justice of the judgment by shewing, that ^ 

* upon its face it is founded in mistake ; or, that 

* it is irregular and bad by the local IsLWy/ori rei judicata,^ 

[* It cannot be impeached in England by shewing that the 

* foreign Court has mistaken the law of England upon an 

* English contract ': § 607. 

* But the Courts of England may disregard the judgment, 

* inter partes^ if it is founded upon a misapprehension of 

* what is the law of England : § 618^.] or that 

*it proceeds upon a distinct refusal to recognise the laws 

* of the country under which the title to the subject matter 

* of the litigation arose.' § 618^. 



Foreign 
decisions 
that have 
not been . 
received 
by the 
English 
Courts. 



It will be convenient to notice here certain 
foreign sentences, or quasi-yidSzidX decisions, which 
have not been regarded in England. Robinson 

Those of Fantastical Courts — such as a French \^^^^: 



Court of Honour. {Robinson v. Bland!) 
The certificate of a British Vice-Consul in a 



Judgments 
proceeding 
on Penal 
Laws. 

Ld'. Ellen- 
boroughy 



Judgments 

proceeding 

on 

Revenue 

Laws. 



234, 256. 
WcUdron 
V. Coonibe. 

Foreign Country ; or of any other non-judicial 3 Taunt: 
officer. ( Waldron v. Coombe), 

GdPe V. 

The judgment of a French Commissary Court Bulkeiey, 
[or of any Foreign Court of a purely political \^^'' 
nature]. {Gage v. Bulkeley), Wolff v. 

Judgments proceeding on the Penal Laws ^{9^^^- 
a country, or fixing on the person of the defendant 92. * 
some disability : — ' For no country recognises the ^auie v. 
penal laws of another ; they are strictly local^ j tTk! 
'and affect nothing more than they can reach/ 47o. 
(Lord EUenborough, C.J. — Wolff v. Ox/iolm, See ol^, ^' 
also Maule v. Murray), So in Folliott v. ' H- ^1- 

Ogden, where a criminal sentence of attainder in james v. 
America was held not to create a personal dis- Cather- 
ability to sue in this country. 3 d. & r. 

Judgments proceeding on the REVENUE LAWS ^^^^ 
of a country : — James v. Catherwood — PlancM v. Fletcher, 
Fletcher), l^^"^^' 
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Cl«ft«? Nor, according to Mr : Westlake, can it be imagined Westiake, 
that a foreign judgment sustaining a claim founded 



in a breach of the English Revenue Laws would 

be enforced here. (Conflict of Laws — § 388.) stoiy. 

This doctrine is based upon what has * long been \,^/^* 

, . , , t 1 . . t 1 . '^'' Mans- 

*laid down as a settled prmciple, that no n^Xion field, c. J. 

* is bound to protect or to regard the revenue laws 
Holman v. ' of another Country. (Lord Mansfield, C.J. — Holman 
iC^^r, * V. Johnson), A contract made in one country by 
34i« * subjects aod residents there to evade the revenue 

* laws of another country is not deemed illegal in 
*the country of its origin/ (Story — Conflict of 
Laws, § 257.) 

This principle has been argued against strongly 
by Pothier, Kent, and others ; and defended by 
Valin and Emerigon. * It is, however,' adds Story, 
' firmly established in the actual practice of modern 
' nations ; too firmly, perhaps, to be shaken, except 

* by some legislative act abolishing it* 

IV. That the proceedings in the Foreign The 

Court were contrary to Natural Justice. ^Zt^ 

J pro- 

There is an opinion to be found very generally ^^st^ 
expressed by learned Judges on the subject of Natural 
Foreign Judgments, to the effect that if the judg- qj^ 
ment itself is, or the enforcing of it would be against opinion of 
the principles of Natural Justice, the English « ^^i^t 
Btukanan Courts Will not give effect to it. For example, in Natural^ 
V. Rucker, Buchanan v. Rucket, Lord Ellenborough, C.J., 
192^^ said : — ' The presumption may be in favour of a Ld\ Ellen- 
Calvert v. * foreign judgment, if it appears on the face of it ^f^<^^» 
7 t! R. * consistent with reason and justice ' : And Lord 
523- Kenyon, G.J., in Calvert v. Bovill: — 'We presume z</: 

Braid' ^ ' ^^^ foreign sentences are just.' So also, in Cowan ^%^^'** 
wood. V Braidwood, Maule, J. : — 'A decree of a Foreign Maule, y. 
288. ^ Court of cofn|)etent jurisdiction must be presumed 
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* not to be against Natural Justice/ And in Price Cliapter 
Shadwell^ V. Dewkurst, Shadwell, V.-C. : — 'The question is ___J 

*' ' 'whether this is not contrary to the common course ^\^' 

' Dewhurst, 

* of justice : and further, ' Wherever it is manifest 8Sim:279 
'that justice has been disregarded, — the Court is ""^o^. 
'bound to treat the decision as a matter of no 

' value and no substance/ 

But this proposition is too large and too un- 
wieldy to be of much service : So much would 
apparently be included in it, that it would be im- 
possible to draw any line of demarcation. In the 
later cases the proposition has been narrowed so as 
Channeli, to refer exclusively to a departure from natural CrawUy v. 
in arg: justice in the proceedings of the Foreign Court, f^^^^^'x: 
Crawley xhus in Henderson v. Henderson^ Lord Denman, N. S. 529. 
Ld'. Den- C.J., Said : — ' That injustice has been done is never ^^*^^^^ 
many C,J, * presumed, but the contrary ; unless we see in the Henderson, 
' clearest light the foreign law, or at least some part q. b* 274. 
' of the proceedings of the foreign Court are repug- 
' nant to natural justice/ And Watson, B., in 
Watson^ Sheehy v. the Professional Life Assurance Co : — * We Sfuehy v." 

* can't inquire into the proceedings of another ^^ 

' Court, except so far as we can see that they are ^"^ ^^] 

* contrary to natural justice.' C. P. 301. 
The pro- Finally, Bramwell, B., has reduced the proposi- 
narro^ tion as to ' proceedings,' within what we venture to 

^ think are its proper and convenient limits : — ' What 

B, ' ' this natural justice is/ he says in Crawley v. Isaacs^ 

* refers rather to the form of procedure than to the 

* merits of the particular case. English Courts will 
' not be concluded by proceedings not in accordance 
' with natural justice : the remedy being given here 

* because it would be useless to complain to the 
' foreign Court ; whereas if in accordance with 

* natural justice, the foreign Court would itself 
' interfere to prevent the plaintiff taking advantage 
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Cligter 'of the judgment irregularly and improperly 

* obtained/ 

This explanation of the learned Judge sets the Examina- 
case in the very clearest light. It would certainly broad 
seem to be a reasonable excuse for the non-per- doctrine, 
formance of the legal obligation raised by the 
foreign judgment, that that judgment is against 
Natural Justice: but the field of enquiry that 
would be opened by such a defence would be 
immense; and in making such an enquiry the 
English Court would almost certainly trespass on 
the province of a Court of Appeal. Again, all the 
defences already considered, — the Plaintiff's fraud — 
the absence of jurisdiction in the Court — the Court's 
error — the Court's fraud, — might be included under 
this large head 'against Natural Justice.' Thus 
Oc^mdein Mellish, L.J., in Ochsenbein v. Papelier\ — ^^ It has -^^-^"''*> 
L. R. 8 * never been doubted that a foreign judgment could 
Ch ; 695. i ]3g impeached at law as being contrary to the 
* principles of natural justice : e.g. no notice ; want 
' of jurisdiction ; or fraud.' 

Were we therefore to admit the broad doctrine, 
that ' contrary to natural Justice ' is a good defence, 
we should find a ready answer whenever the ques- 
tion is raised whether a defence be good or bad : 
For example ; — The Foreign Court has based the 
judgment which is sought to be enforced, say, upon 
a misconception of English Law, which law it pro- 
fessed to take for its guidance, and which it inter- 
preted, according to its lights, wrongly. Surely, the 
defendant would say, it is contrary to the principles 
of Natural Justice — contrary to the common course The 
of justice — contrary to the eternal and immutable principles 
principles of justice — inconsistent with reason and of Justice, 
justice — to enforce such a decision in the English 
Courts. But we have seen that the principles acted 
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upon by our Courts, require such a decision to be 
recognised and enforced ; and that for the reason 
that by the Comity of Nations the English Court 
will not constitute itself a Court of Appeal from 
the Foreign Court. 

In Guinness v. Carroll, Lord Tenterden, C.J., ap- Guinnessw, 
pears to have doubted whether he could enquire even i b. & Ad : 
if the principles of general justice had been infringed. 459- 

Of the later cases, besides Ochsenbein v. OchsenbHn 
Papeher, there is only one that is not reconaie- l. R. 8 
able with the doctrine of Baron Bramwell : Shaw ^j^* ^5* 
V. The Attorney-General. The petitioner had been a.-G, 
divorced in Scotland, in which country he had never ^ ^^ 
had domicil or residence, and had never submitted 156. 
himself directly or indirectly to the jurisdiction of 
the Court. Lord Penzance in his judgment said : — 
/</: * Besides being bad for want of jurisdiction ; this 

* judgment has the incurable vice of being contrary 

* to Natural Justice.' 

« 

This case is considered more fully in the chaptisr on 
Divorce. 

Baron ^ Baron Bramwells proposition maybe stated to be : 
proposi! ^ that a Foreign Judgment coming before the English 
tion. Courts will not be recognised if it was obtained by 

proceedings — whether the regular course of proce- 
dure in the Foreign Court, or not — contrary to the 
principles of natural justice : — 
Ld'. or, as Lord Brougham expressed it in Don v. Lipp- Don v. 

^^^^^^' man, *hy a practice contrary to all principles oi eoH^' 

i law.' Fin : I, 

It is a good defence, because it is sufficient to 
excuse the defendant's obedience to the legal obli- 
gation raised abroad : and the English Court in 
entertaining this as an excuse will not be acting 
within the province of a Court of Appeal. 
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ChM^Ute Following this principle, Martin, B., in De Cosse 
Brissac v. Ratkbone, held a plea bad, which alleged 



^^^^h ^^^^ ^^^ foreign judgment was erroneous in fact 
bane, and in law on the nierits, and that the enforcement 

e' ^ 2T& ^^ ^^^ judgment in England would be contrary to 

natural justice. 

Here then we have another form of the same Another 

proposition ; — the enforcement of the judgment is p^osi- 

not contrary to natural justice, because the judg- tio". 

ment is erroneous : but it will not be enforced if it 

has been obtained by a procedure not in itself in 

accordance with natural justice. 
Simpson v. In Simpson v. Fogo^ Wood, V.C, made use of an An ex- 
32^. J: expression which at first sight appears to be of apparently 
Ch: 249. larger meaning than * natural justice * : — * If you ^^^^ ^"^ 

'find a course of procedure there which is not justice 

* recognised by any other country in the civilised ^(^^^^ 
' world, our own citizens must be protected from the V.-C. 

* loss of their property which would be inflicted by 
'decisions so arrived at* The meaning intended 
to be conveyed however seems to be identical with 
that of the more usual expression 'Natural Justice. 

Alivony. In Alivofi V. Furnival the defence 'against 
I D. P. d Natural Justice ' was raised ; and it was suggested 
6^4- that a certain award was not warranted by the 

submission to arbitration. Parke, B., said : — ' It is Parke, B. 

* impossible for us to say that this principle of 
'adjusting damages is wrong as being contrary to 
^ Natural Justice.' 

The case of ' wilful error ' has been discussed under Wilful 
' Fraud on the part of the Court' (page 107). error. 

We have now to consider what proceedings are. What pro- 
and what are not, against the principles of Natural ^^nsf ^ 
Justice. Under the head of the Defendant's P^^V'^l 
absence from the Foreign Court may be comprised 
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Defend- most of the defences that are generally set up Ohapttr 
absence, attacking the proceedings : in other words, that the 



Defendant was not before the Foreign Court, or 
was not a party to the action in which the judg- 
ment was pronounced, and was therefore con- 
demned unheard. 

Lord Ellenborough, C.J., in Buchanan v. Rticker, Buchanan 
gave vent to a general expression of opinion upon 9 East, 

Ld\ this point : — * It is contrary to the first principles of '^2. 

borough, ' reason and justice, that in civil or criminal cases a 

^^y* * man should be condemned before he is heard.' 

Blackburn, J., in Schibsby v. Westenholz declared Schibsby 
that this part of the Lord Chief Justice's judgment \olz? 
was merely a declamation about the Island of J" R- ^ Q- 
Tobago : — Indeed such a general proposition is too 

Maule, y, large to be received ; and * the Courts at West- 

* minster in sustaining decrees of foreign Courts 
Absence < against absent persons have decided that in their 
sufficient * judgment a decree may not be contrary to natural 
defence, 'justice, although made against a party who is 

* absent ; for absence alone is not sufficient to in- 

* validate the proceedings.' (Maule, J., Cowan v. Cowanv. 

„ . , -. Braidwood, 

Braidwood), i M. & G. 

288. 
Division of The defendant's absence from the Foreign Court 

subject. , 

may be — 

a. intentionaly or, 
y8. unintentional. 

Intentional a. Where the defendant's absence was inten- 
a sence. ^ional, and judgment has gone against him by 

default : 
Subject to If he be subject in any way to the jurisdiction of 
diction. the Court, and having had notice of the action, has 

intentionally allowed judgment to go against him 

by default, this defence of absence cannot be set 

up, and the judgment will be enforced. 
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• 

Chapter So also, if the defendant's absence is intentional, 

but technically correct For instance, if he has had Techni- 

notice of the action, but not such notice as he correct, 
ought in strictness to have had, absence will not ^ 
be entertained as a defence. It must never be left knowledge 
an open question that he might have had sufficient requisUe! 
notice so as to enable him to apply to the Court. 
Cowan V. (Tindal, C.J. — Cowan v. Braidwood) 
J^' In Molonyv, Gibbons, Lord Ellenborough, C.J., 

^M. &G. held that an action might be maintained on a 
Molonyy. foreign judgment obtained by default, which stated 
Gibbons, that the defendant appeared by attorney but said 

2 Camp: . , . , 

502. nothing in bar. 

In order to make a party an absentee, it is essen- Definition 
tial to prove that he has once been in the country : ^absence.' 
— ' By persons absent from Tobago, must neces- Ld: 

* sarily be meant persons who have been present ^^ j. 

* within the jurisdiction.' (Lord Ellenborough, C.J., C.y, 
Buchanan Buchanan v. Rucker, Cavan v. Stewart. Tindal, 

9 East, C.J., Cowan v. Braidwood) 

192. Presumably therefore the question mentioned 

Suwart, above, whether the defendant knew of the 

I Stark: action proceeding against him, cannot be raised in 

the case of a person who has never been in the 
foreign country; and that in his case the notice 
must be technically correct. 

y8. Where the defendant's absence is unintentional, Uninten- 
and judgment has gone against him by default. 

/. The absence may be unintentional by reason Not served 
of his not having been served with process. ^, ^^°' 
Ferguson Lord Denman, C.J., in Ferguson v. Mahon held ^' 

II A. &E. that a plea, 'that defendant was never served with c.y, ' 
'79« • nor had notice of any process in the action ' was 

good : and that a reply, * that defendant had notice 

* of a writ of summons issuing out of the Court in 



12^ 



FOREIGN PROCEDURE. 



The pro- 
cedure 
against 
Natural 
Justice. 

Procedure 

against 

absent 

foreigners 

in France 

and other 

countries. 



'which judgment was obtained, for the cause of flfcapttr 

' action on which such judgment was obtained ' was 

insufficient, and clearly bad ; for it did not shew 
that the process was at the suit of the plaintiff, or was 
in the action. This seems to coincide with the 
principle of knowledge being requisite ; the plea 
falling short of shewing that the defendant did 
really know of the action. 

The absence of notice, by reason of which the 
defendant was not properly before the Court, is 
perhaps the simplest illustration of the application 
of the principle now under consideration ; and in 
Ochsenbein v. Papelier, Mellish, L.J., ranked it OcksenbHn 
among other violations of the principles of natural Jj. R^f g*^' 
justice. Ch: 695. 

In the case of a non-resident defendant, — a sub- 
ject of another country and not in any way under 
the foreign jurisdiction, — who has not been served 
with process, this defence becomes identical with 
absence of jurisdiction over the person, and as such 
is good (see Ferguson v. Makon). Ferguson 

It is however most important to distinguish ,i a. &.e. 
between this case and the following ; and it will ^^9* 
be seen, after a perusal of the next division, that 
the form of this defence is, that the defendant's 
absence was unintentional by reason of his not 
having been served with such notice as is required 
by the Foreign statutes for non-resident defendants. 

a. The absence may be unintentional, where 
the defendant, not resident within the foreign 
jurisdiction, has been served with processy but only 
according to the practice of the Foreign Court. 

A practice obtaining in some countries abroad, 
where an action is brought against a non-resi- 
dent foreigner, is somewhat as follows : — The sum- 
mons is served 'on the Procureur-G^n^rale. If the 
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*gf*« foreign defeadant thus dted does not within one ^^^' 
"• month appear, judgment may be given against him. T] ^^ 
but he may still at any time within two months ^^^^. 
after judgment appear and be heard on the merits ; hoh. 
after that lapse of time the judgment is luial and 
conclusive. 

The practice of the Government in France is in 
such a case to forward the summons tJius served to 
the consulate of the country where the defendant is 
resident, with directions to intimate the summons, 
if practicable, to the defendant; but this is not 
required by the French law, but is simply done by 
the Government voluntarily, from a regard to fair 

Schibsby dealing. (Judgment of Blackburn, J., Schibsby v. 

holz, Westenholz,) 

Jj- ^' ^ In the Island of Mauritius the proceedings Mauritius. 

are similar, but the Procureur-G^n^raie or his 
deputy, though required to look after the interests 
of the absent party, is not required to communicate 

Becquetv, with him. {Becquet v. McCarthy) 

2B.&i^i There is another form of artificial citation 

951- known to the French Courts: a notice merely 

Don V. being affixed in some public office. {Don v. Lipp- 

Fin: i, By the Belgian law, where there is a bill payable Belgium. 

at a particular place, that place is considered the 

elected domicil of the acceptor, and process may 
Meeus v. be served there. {Meeus v. Tkellusson.) 
^"!^]T' [By the plaintiffs reply, relying on such law, it 
Ex: 239. should clearly appear that it was the law, not only 

at the time of the acceptance, but also at the time 

of the recovery of the Judgment] 
Coidn V. And in Copin v. Adamson we have another varia- C o n ^ pwlr 
Adamson. i-Jq^^ which was provided by the articles of the domidl x4 
Ex: 345. Company and agreed to by persons taking shares : ^S^ 
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— ' Any shareholder provoking a contest, must elect cn»pt«i? 

* a domicil at Paris ' : if not, process is to be left for 

him at the office of the Procureur-G^n^rale, as in 

the first method. 

The question to be considered is, whether such a 
purely artificial form of procedure is in violation of 
the principles of Natural Justice: whether the 
defence in cases where this procedure has been 
followed, that the defendant did not appear ; was 
not summoned ; had no notice or knowledge of 
the proceedings; nor had any opportunity of 
defending himself, can be maintained. 

Where this artificial process has been made use 
of, the defence set up in England is 'absence of 
notice'; If there has really been no knowledge of 
the action proceeding in the Court abroad, this is 
the only defence that can be made use of ; but if 
there has been knowledge of the suit, and the pro- 
cess has not been served personally ^ the better 
course to pursue, if any hope is entertained of 
successfully attacking the procedure as being con- 
trary to Natural Justice, would appear to be to 
raise that defence at once. The judgment of 
MauU^ y, Maule, J., in the Bank of Australasia v. Harding is Bankoj 
to this effect: — * You insist here on the absence of ^^^^^ ^ 

* notice of process. But there is nothing in that Harding, 
'contrary to Natural Justice, if there has been some c. P. 345. 

* other kind of notice : for example, a proclamation, 

* or verbal notice.' 

The regularity of the Judgment in such cases \s 
usually admitted. 
Conclusion In discussing this question a former conclusion 
ludgment "^^st be borne in mind: — If the judgment is 
founded obtained founded upon a statute passed by the 
Foreign Foreign State, which, on being considered here, is 
^iT^gi found not to be an unreasonable protection to be 
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Chapter afforded by such Foreign State to its own subjects, 
nor at variance with the principles of Natural 
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Justice, the English Courts will enforce it. 

Is then, this artificial mode of citation at variance 

Becquet v. with these principles } In Becquet v. McCarthy 

aB.&^Ad: Lord Tenterden, C.J., held that the Court could not Ld\ 

951. take upon itself to say that the law upon which the '^^^'^^' 

foreign judgment had proceeded was so contrary 

to natural justice, as to render it void. And this 

decision was in the case where there was *a 

'deficiency in the law in not requiring the Pro- 

* cureur-G^n^rale to communicate with the absent 

* defendant' 

Reynolds In Reynolds v. Fenton^ Maule, J., said : — * For Maiae, y, 
16 L. J: * aught we can tell the proceedings of the Court of 
C. P. 15. < Brussels may be regularly commenced by mere 

* verbal notice without any regular process.' 

It can easily be understood how difficult it is to The 
deal with a defendant who is not within the terri- -^ p^o. ^ 
tory of the country, and that some protection must tecting 
be afforded to plaintiffs in the country, so that they against 
should not be compelled to follow debtors into any ^^^^^ 
part of the world where they may choose to reside : dauts. 
That the protection thus afforded by the State to 
its subjects should be very materially in the plain- 
tiff's favour is not unreasonable, though at first 
sight it may appear arbitrary. In the case of the 
French process it might be said that the time given 
to the defendant should be lengthened ; that instead 
of three months, it should be six months or even a 
year. That is a matter which must be left to the 
discretion of the legislature passing the Statute. 

A general rule may however be deduced : That, A general 
so long as that discretion is exercised not unwisely, deducible, 
nor unreasonably, the Courts of this country will 
bow to the authority and jurisdiction which is 
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claifiied by this Foreign government over English ^*Jf** 
subjects : 



Not making reciprocity a condition, but expecting 
a reciprocal recognition of its own Statutes : 
This rule supposes therefore a power existent in all 
Courts of judging whether the discretion has bean 
exercised, not wisely and reasonably, but, not 
unwisely and unreasonably ; and also that all 
Courts, in their wisdom, will not overstep the limits 

of this power. 
0.xi.r. I. We must notice here that the provision in 
Order XI. Rule i of the Judicature Acts for allowing 
service of the Writ out of the Jurisdiction, when the 
Breadi of breach of contract occurred within the jurisdiction, 
tract wherever such contract was made, might be supposed 

T^*^"^. ^ to exceed the recognised principles of International 

diction. Law. 

The provision was framed in accordance with the 
decision of the Common Pleas in Jackson v. Spittal, Jackson v. 
upon sections i8 and 19 of the Common Lawif^.^ 
Procedure Act, 1852, and which was ultimately ^* ^- 54^. 
assented to by the majority of all the Judges as 
the practice to be recognised by the three divisions 
erf the High Court, (see Vaughan v* Weldon,) Vaugkan 

But whether it does exceed the recognised prin- l. R. 10 
ciples of International Law, or not, it is suggested ^' ^' ^7* 
that it is not an unreasonable exercise of the dis- 
cretion vested in the English Legislature ; and \X. is 
confidently believed that an English judgment pro- 
ceeding on this order would be supported abroad. 
Considera- The general rule above enunciated leads us also 

tion of the , , - , - . ,, , ^ 

general to consider whether, the time allowed for the 

"*^ defendant to appear being unquestionably too short, 

the judgment would be recognised in England : as, 

that judgment by default might be signed at once, 

or within a day or two. The case of Don v. 
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Chapter 

n. 

Don V. 
Lippman, 
6C1:& 
Fin: i. 



Cammell 
V. Seivell, 
29 L. J: 
Ex: 350. 



Liverpool 
Cri Co\ 
V. ffufUtf. 
L. R. 3 
Ch: 479. 



Simpson 
V. Fogo, 
32 L. J: 
Ch: 249. 



Lippman comes nearest to the point: — ^The appellant 
was an alien enemy, and could not appear in the 
French Courts. The notice of citation was affixed 
in a public office. Lord Brougham refused to 
enforce the French judgment, * because the defend- 
' ant was by force kept out of the action.' 

It would appear therefore that in extreme cases 
the English Courts will criticise the discretion 
exercised by the Foreign legislature, and will treat 
a judgment so obtained as of no effect. 

Nevertheless, the Courts avoid as much as pos- 
sible reviewing the laws of another State ; and a 
defence attacking the law (not of procedure) upon 
which the judgment is founded, as being contrary 
to Natural Justice is regarded with no favour. Thus 
Crompton, J., in Cammell v. Sewell: — 'It does not 
' appear to us that there is anything so barbarous 
' or monstrous in the law, that we can say that it 
' should not be recognised by us.* And in the same 
case, Cockburn, CJ : — * There is a good contract of 

* sale in Norway without any evidence to show that 
*by the general law of nations the sale valid in 

* Norway can be invalidated elsewhere.' 

So in the Liverpool Marine Credit Co : v. Hunter, 
Cairns, L.C. : — * The Louisiana law does not 

* recognise the transfer of chattels without delivery. 
' In the argument, the law of Louisiana was treated 
'as being itself contrary to Natural Justice: there 
' is no such inherent injustice as absolutely to dis- 

* entitle it to disregard when brought into question 

* here. It is the application of it to foreigners that 

* is open to the reproach of injustice.' In Simpson 
V. Fogo, also a case in which the law of New 
Orleans came before the Court, Wood, V.C., said 
that ' any peculiar legislation of foreign countries 

* with regard to a special subject-matter {e. g. 
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on laws 
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* matters of prize) which has not been generally Chapt«r 
'recognised or adopted, if it appears on the face of 



*the record, is to be disregarded/ In reviewing 
reviewed this decision, the Lord Chancellor continued : — * It 
L.C,^^^*^* *was therefore the application of the peculiar law 

* of Louisiana to a case which by the Comity of 
'Nations ought to have been excluded from its 
' operation which makes the decision of Wood, V.C., 

* in Simpson v. Fogo^ quite correct/ 

cf. p. 89. This decision coincides with the question 
suggested by Blackburn,}., in the hypothetical case 
of assumed jurisdiction in Schibsby v. Westenholz. Schibsby v. 
Compul- Lastly, there is the case of the shareholder of a ;^/jj^ 
ticmof^*^" foreign company, being compelled by the articles L. R. 6 
domicilby of association to elect a domicil, in order that 
holder in process may be left for him there ; or, failing this, 
Foreign being subject to the law of the foreign country, and 
having to submit to the more artificial citation 
through the Procureur-G6n6rale : — 'There is no 
' means of finding him out ; therefore the law of 
'France is reasonable in making him elect a 
•domicil/ (Kelly, C.B. — Copin v. Adamson^ in the ^?^^' 
Exchequer ; see also Vall4e v. Dumergue) L. R. 9 * 

Ex: 345. 

English The English method of serving process on ^ DumefTue, 

Swerving non-resident defendant is an example of that dis- *?J^J' "* 
process cretion, which we have supposed vested in the 
juris- Government of every State, being exercised wisely 

diction. g^jjj reasonably ; and we may suppose that a judg- 
ment obtained under this method would be sup- 
ported in a foreign country whose Courts are 
governed by the same principles as our own. 
The method is as follows : — 
Order xi. Rules I and i^ of Order XL prescribe in what 
case notice of service out of the jurisdiction will be 
allowed to be given. 



ORDERS II. AND XL 1 29 

Chapter Application for leave to give notice is to be made 

; to the Court or Judge, and is to be supported by 

affidavits, — shewing clearly that the cause of action 
is one falling within rule I : by evidence ; or by any 
other means, from which the Judge may learn the 
whole facts connected with the case, and be able 
properly to exercise the discretion vested in him by 
rule la. No fixed limit is laid down in the rules, 
within which the defendant is required to appear ; 
but the order giving leave to give notice of service 
is to state the time for appearance, depending upon 
the place or country in which the defendant is to be 
found. 

If the defendant does not appear within the time 
fixed, the plaintiff may ' proceed in the action, and 
judgment will be given in his absence/ 

The plaintiff does not sign judgment by default, 
but the action proceeds in the usual way in the de- 
fendant's absence. The following are the rules 
upon the subject : — 

Order II. ru/e 4. 
No writ of summons for service out of the jurisdiction, or O. ii. r. 4. 
of which notice is to be given out of the jurisdiction, shall Writ for 
be issued without the leave of a Court or Judge. ^ab^^^Jd 

rule 5. 
A writ of summons to be served out of the jurisdiction O. ii. r. 5. 
or of which notice is to be given out of the jurisdiction, shall Form of 
be in Form No: 2 in Part i of Appendix (A) hereto, with such ""^^fr^ 
variations as circumstances may require. Such notice shall abroad, 
be in Form No: 3 in the same part, with such variations as 
circumstances may require. 

Order XI. 

For rules i and \a^ see pages 88 & 89. O. xi. rr: i 

and \a. 

rule 2. 

In Probate actions service of a writ of summons or o. xi. r. 2. 

notice of a writ of summons may by leave of the Court or Probate 

Judge be allowed out of the jurisdiction. action, 

K 
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O. xi. r. 3, 

Affidavit 
to obtain 
leave. 



O. xi. r. 4' 

Timefor 
appearance. 



O. xi. r. 5. 

Service of 
notice in 
lieu of 
writ, 
0.1iv.r.2tf. 

District 

Registrars 

and 

Masters 

have no 

jurisdic" 

tion. 



Order XI. rule 3. 
Every application for an order for leave to serve such 
writ or notice on a defendant out of the jurisdiction shall 
be supported by evidence, by affidavit, or otherwise, show- 
ing in what place or country such defendant is or pro- 
bably may be found, and whether such defendant is a 
British subject or not and the grounds upon which the ap- 
plication is made. 

rule \, 
Any order giving leave to effect such service or give 
such notice shall limit a time after such service or notice 
within which such defendant is to enter an appearance, 
such time to depend on the place or country where or 
within which the writ is to be served or the notice given. 

rule 5. 
Notice in lieu of service shall be given in the manner in 
which writs of summons are served. 

Order LIV. rule la. 
The authority and jurisdiction of the District Registrar 
or of a Master of the Queen's Bench, Conmion Pleas, or 
Exchequer Divisions shall not extend to granting leave for 
service out of the jurisdiction of a writ of summons or of 
notice of a writ of summons. 

The reader is referred to the notes on these Orders in 
Wilson's Judicature Acts, and the cases there cited. 
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IL 



V. The Judgment contrary to Interna- 
tional Law. 



The judg- 
ment con- 
trary to 
Inter- 
national 
Law. 



The defence relying on a breach of International 
Law is frequently raised : but the field of enquiry 
under this head is as large and unwieldy as that 
opened by the old defence ' against Natural Justice.' 
It has been found impossible to deal with it 
systematically ; or to frame a general rule for the 
admission or rejection of the defence. 

It has been thought advisable therefore to deal 
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Chapter with the cases imputing a violation of International 

Law as they arise : these cases will be found under 

the following heads : — 

Assumed jurisdiction over non-resident foreigners: 

especially by the English Courts under Order XI. 

rule I. 

Wilful error in English law. 

Admiralty prize decisions. 

Divorce. 

Application to Sign Judgment under 

Order XIV. 

In a case now proceeding — Hubert v. Wallis — an Applica- 
application was made at Chambers by the Plaintiff ^1°" 5° 

^^ •' signjudg- 

for leave to sign judgment under Order XIV. ; it ment 
being an action on a judgment of a French Tribunal, q" xIv. in 
affirmed by the Court of Appeal of the district. action on 

Field, J., refused to make an order, on the ground judgment, 
that the defendant had not been served with notice. 

In such an application, it seems that the first AppHca- 
question to be considered is whether a foreign general 
judgment comes within the terms of Order III. tl^eory. 
rule 6 — * a debt or liquidated demand in money 
* payable by the Defendant, with or without interest, 
' arising upon a contract express or implied'; — and it 
is with submission suggested, that an action on a 
foreign judgment not being an action to recover 
what is a debt in this country, such an application 
cannot be entertained. 



Statutes of Limitation. 

The consideration whether in an action on a Considera- 
foreign judgment, the English Statutes of Limita- Whether 
tion may be pleaded, involves two questions of English 
some difficulty : ^^^^^^ 

K 2 
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STATUTES OF LIMITATION. 



may be 1. From what period is the time to be calculated ? Cll«pt«f 

to^foreign "• What length of time bars the action ? 

judgment. According to the words of the Statute, the 'cause 
period ^^ ^"^^ action ' appears to be the foreign judgement, 
time to and this being so, the time would run from the 
date of such judgment : but it may also be said, 
that the ' cause of such action * is the plaintiffs 
coming into this country ; or even the exercise of 
his discretion in calling into action the latent 
auxiliary sanction resident in the English Sovereign 
Authority : in the former case, some difficulty would 
arise in fixing the precise period of his arrival here : 
in the latter case, the question under the Statute 
could not be raised. 
What is to But supposing the time to run from the date of 
limiting ^^^ foreign judgment, is the limiting period to be 
period ? twenty years as on an English judgment ( Watson v. Watsonv. 
Birch) ; or six years, the judgment being treated as ^*^^* . 
a simple contract debt } 523. 

In two old cases indeed — Dupleix v. De Roven DuplHx v. 
and Atkinson v. Lord Braybrooke — it has been 2 vcm^' 
held that a foreign judgment, when it comes before S4o. 
the English Courts, is nothing but a simple con--^^*"^ 
tract debt: but, in accordance with the general 3rA7i6^. 
theory, it is suggested that the idea of a debt*^^*™^'' 
cannot be entertained in the slightest degree, and 
that, if the English Statute can be pleaded, the 
limit must be twenty years as on an English judg- 
ment: for in Watson v. Birch^ Shadwell, V.-C, 
expressly held that the twenty years ran on an 
English judgment under 3. & 4. Will: IV. c. 27. s. 40, 
Shadwell, and that there was ' nothing in the word judgement 
'as there used to confine its meaning to a judgment 

* which, owing to the nature of the assets of the 

* party indebted, might affect land, but could not 

* operate on personalty.' 
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Chapter From the discussion on judgments abroad pro- Defence 

ceeding on foreign statutes of Limitation, it is Foreign"^ 

clear that a defence setting up a Foreign Statute of ^^^^^^ 
Limitation as having extinguished the time within 
which the foreign judgment might have been sued 
upon abroad, is bad. 



NuL TiEL Record. 

It will appear from what has been advanced in The old 
the first chapter, that, as in the case of an English ^v/^r^^r^. 
judgment the opposite party may put the existence 
of the record itself in issue, so in the case of a 
foreign judgment, the non-existence of the judg- 
ment may be set up. 
iVdik^ V. It was held however in Walker v. Witter and 

Witter, 

I Dougl: Philpott v. Adams, that the old plea nul tiel record 

'• , was bad in an action on a foreign judgment ; but 

V. Adams, these decisions proceeded on the ground that a 

31 L. J: foreign judgment was not equivalent to, and was 

not properly called, a record. Now that technical 

pleas have been abolished, it is suggested, that the 

defendant will be entitled in his statement of defence 

to deny the existence of the judgment, thereby 

putting the plaintiff to strict proof under 14. & 15. 

Vic : c. 99. s. 7. 



Interest on a Foreign Judgment. 

Interest on a foreign judgment must evidently Interest on 
be regulated by the rules of the foreign country in judgSnt 
which the judgment was pronounced. If interest is ^^ be regu- 
given abroad on the judgment, whatever the rate r^ies of 
may be, it becomes an integral part of the foreign ^"^^^^g^ 
debt to enforce which the action is brought in the 
English Courts ; if no interest is given by the 



134 INTEREST. 

foreign law, none can be recovered here: the Ckaptar 
question depends entirely on the foreign law, which 



will have to be proved upon this point in the usual 

manner. 

This is in accordance with Arnott v. Redfern and Amotty, 

Douglas V. Forrest, 3 B^^* 

Interest So too, if by the foreign judgment, interest has 353- 

by foreign '^^^^ given on the contract which was the founda- /j^^/. ^* 
Court can tion of the action, that interest will be recoverable. * ?^°S* 

be re- t a rt i r * ««« « Ooo. 

covereti. ^n Amott V. Redfem it was contended that, as the 
contract which was the foundation of the action in 
which the foreign judgment had been given, was 
made in England, and was a contract upon which 
no interest would be allowed by our law, the Court 
was not bound by that part of it which awarded 
interest: but Best, C.J., held that this argument 
could not be maintained. 
What rate The only difficulty appears to be when the 
English English Court by its judgment gives effect to the 
judgment foreign judgment : Is the after-accruing interest to 
nounced? be governed by English or Foreign law. We must 
revert to the general theory : — The creditor is no 
longer to be considered as electing to treat the 
foreign judgment as a debt in England ; were he 
able to do so, undoubtedly the English rate would 
run on the English judgment: — but the creditor 
in reality takes advantage of a Comity by which one 
State exercises its power of enforcing an obligation 
for the advantage of another State ; the judgment 
of the Court is the act of clothing with power the 
judgment of the foreign Court, inoperative beyond 
its own jurisdiction ; — it seems therefore to be a 
natural consequence that the rate of interest, accord- 
ing to the Foreign law, should continue to accrue. 
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^g*«' Costs. 



If the Foreign Court by its judgment has awarded Costs 

r ^ , , , awarded 

costs to the successful party, they also become an by foreign 
integral part of the foreign debt to enforce which ^°^^ ^^" 

^^'h''' ^^ action is brought in the English Courts, and as covered. 

9 M. & w. such can be recovered. 

^'^- This is in accordance with Russell v. Smyth, 
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SUMMARY OF DEFENCES. 

THE plaintiff's FRAUD — good. 79 

ABSENCE OF COURT'S JURISDICTION 
over the person — good, 8 1 

except ; — where the contract was entered into 
abroad ; ^J 

in the case of temporary allegiance, ^J 
and in the case of a subject of the Foreign Country 
resident in England. Z^ 
also, where there has been a submission to the Foreign 
Tribunal ; Zi 
which will be implied, 

where there was a voluntary ap- 
pearance, 84 

where the tribunal was selected 
in which to sue, Z6 
but doubtful, where there was an 
involuntary appearance merely to 
save property. 84 
also, in the special case of a share- 
holder in a Foreign Company 
with express submission in the 
Articles of the Company, 82 
and most probably, in the case of an 
ordinary shareholder in a Foreign 
Company. 83 
lastly, where the Foreign Court has assumed juris- 
diction over a person, in accordance with its 
own laws of procedure. 89 

The question as to the construction of 
the Foreign Statute cannot be raised ; 
but the statute itself may be attacked 
as being contrary to Natural Justice : 
the defence will only be entertained in 
extreme cases. 
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over the thing — good, 92 

the defendant not being in any other way subject 
to the jurisdiction. 93 

Personalty being in the Foreign Country does not 
create a jurisdiction over it : 93 
cases of assumed jurisdiction over personalty, 
e,g, Scotch arrestment, and 
Foreign attachment, 94 
cannot be attacked. 94 

THE COURT*S ERROR. — bad, 95 

as to its own law, English law, or the law of any 
other nation incidentally involved : 100. 103. 106 
as to its own procedure: 106 
as to * proveable ' error in facts or merits : 96 
doubtful, as to ' apparent ' error. 97 

THE court's fraud. — gOod, lO/ 

as to integrity of the Court, 112 

and interest of the Judges : 1 13 

also as to an ' apparent ' wilful error : 108. 1 1 1 

but somewhat doubtful as to a ' proveable ' wilful 

error. 11 1 



AGAINST natural JUSTICE. — bad: II6 

but that the proceedings were against natural JUS- 
TICE, — good. 116. 118 

defendant's absence simply, — bad. 120 

bad also, if, subject to the jurisdiction, he is inten- 
tionally absent, 120 

whether his absence is technically correct, or not. 121 
probably good, if not subject, and absence techni- 
cally correct. 121 
unintentional absence, — good, 121 

where defendant, subject to the jurisdiction, has 
no knowledge of suit : 122 

but bad, where, not subject, the foreign procedure 

for non-resident defendants has been strictly 

followed. 122 

that the Foreign Law (not of procedure) is against Natural 

Justice, good — but the defence is not regarded with any favour. 1 27 
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CONTRARY TO INTERNATIONAL LAW. — very uncertain. 1 30 

The English method of serving notice on non-resident defen- 
dants. 128 

That the Foreign Judgment proceeded on 
Penal Laws — good. 114 
Revenue Laws — good. 114 
Statutes of Limitation — good. 131 

Application to sign Judgment under Order XIV, should not 

be made. 131 

English Statutes of Limitation to run on judgment, 132 

most probably from date of judgment : 132 

time of limit — 20 years — uncertain, 132 

Nul Tiel Record. 133 

Interest on Judgment, to be calculated according to Foreign 

Law. 134 

Costs awarded abroad may be sued for. 135 
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NOTE. 

It IS impossible to attach too much importance to the con- 
sideration involved in almost every section of the Chapter on 
Defences, — ^that one Court of Justice must of necessity presume 
another Court of Justice, irrespective of its nationality, to have 
acted well and justly : — and that * judicial misconduct ' therefore 
is sufficient to excuse the performance of the legal obligation. 
This is entirely consistent with the result that must be apparent 
from the discussion upon absence of the Court's jurisdiction 
over the person, that the general proposition is in effect reduced 
in its application to some case of judicial misconduct, or negli- 
gence. 

The cases in which the jurisdiction over the person cannot be 
attacked, are ; primarily, those where the Foreign Court has no 
need of assuming jurisdiction, that having been already granted 
to it by the Courts of the defendant's country, acting upon the 
principles of International Law, or of general justice ; and 
secondarily, those where the Foreign Court has assumed juris- 
diction, not necessarily in accordance with the principles of 
International Law, but rather with those of general justice, which 
are sufficiently large to admit of a free yet just use of the dis- 
cretion vested in the Foreign Legislature. 

Now the case of * judicial misconduct ' that perhaps suggests 
itself most naturally is, where a man abroad with a purely ficti- 
tious cause of action, makes such affidavits as may be necessary 
to establish his claim, and the Foreign Court, aiding and abetting 
him, or simply shutting its eyes, and acting negligently does not 
conform to its own procedure; and without giving even that 
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meagre notice which some Foreign Countries require, allows the 
plaintiff to sign judgment by default. Should he bring his judg- 
ment to England, and endeavour to enforce it, — not being 
within any of the exceptions to the general rule, and the Court 
not having assumed jurisdiction in conformity with its own law, 
the defence of absence of jurisdiction could be successfully sus- 
tained. But, it is absolutely necessary to assume, if the Foreign 
Court has put its artificial process into operation, thereby 
assuming jurisdiction over the absent defendant, that it has 
required sufficient evidence — or rather that the law of the country 
has declared so much evidence to be necessary as to compel the 
plaintiff to establish at least a primd fade cause of action, upon 
which, if the defendant does not appear, he may justly be allowed 
to sign judgment by default. 

One other case only need be mentioned ; — where the plaintiff 
has wilfully kept back from the Foreign Court the fact that the 
defendant is not resident within its jurisdiction, and he has 
thereby been enabled to obtain judgment by default : but this 
falls within the good defence of unintentional absence, through 
not having been served with process : This is the case suggested 
by Crompton, J., in Castrique v. Behrens : where, * by the contri- 
'vance of the plaintiffs, the proceedings were such that the 
* defendant had no opportunity to appear in the Foreign Court 
' and dispute the allegations.' 
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142 JUDGMENTS IN REM, 

We have hitherto confined our attention solely to Chapter 

judgments in personam : there remain to be con- '- — 

Definition, sidered judgments in rem. These are 'judgments 
ay, ^^^ ' determining the status of the chattel with reference 

* to property, or vesting the property at once in the 
< claimant as a condemnation of the Court of Ex- 

* chequer in a revenue cause vests the property in 

* the Crown, or a sentence of a Court of Admiralty 
'in a matter of prize vests the property in the 

* Captors/ (Cockburn, C.J. — Castrique v. Imrie,) Castrique 
From a judgment in rem,— which may be given in 3/^ jf" 
a suit on a cause of action arising out of the viola- C* P* '77- 

^s in rem tion of either a jus in rem or a jus in personam, — 
from j^udg- ^^^^^ results to the successful claimant 2ijus in rem ; 
ment in that is, the property is vested in him as against 
everybody else ; or, using the more common ex- 
pression, as against all the world ; which evidently 
must be taken to mean, as against all the world 
subject to the English Courts, or to become subject 
to them, by a violation of the right within the juris- 
diction of the English Courts : — [This is of larger 

Markbys application than Mr : Markby's definition, ' against 
J /• •, • 

e m ion. < ^^jj persons, members of the same political society 

'as the person to whom the right belongs.*] In 

other words, the Court having considered the merits 

of the case, has vested the property in a certain 

person ; and the right to this property, all other 

Courts under the same Sovereign Authority, will ^. 

protect, should it be called in question by anyone. ^ 

Differences Now, from a judgment in personam there results 

^7htrem ^^Y ^J^^ ^^^ personam : This right also is in a certain 

sindjus in person, but it is in him only as against one particular 

'^uWng 2Lnd definite person, (or particular and definite 

from persons, or their representatives) : To this jus in 

judgments. * ' , *^ 

Jus in personam, there is a correlative obligation ; The sanc- 
tersonam, tion attaching to the obligation is resident in the 
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Chapter Sovereign Authority of the State : But it is only when 
the subject of this obligation — a party to the original When the 

right is 

action — attempts to call this right in question, that considered 
the Courts will consider the rierht as established by fs estab- 

hshed. 

the first adjudication, and will not reopen the merits 
of the case. 

But to the jus in rem resulting from a judg- 7«Jtw^««. 
ment in rem there is also a duty correlative — 
the duty is negative — ^to abstain from violating 
the right declared to exist. Obedience to this 
duty is incumbent upon everybody; and this, 
from the very nature of the right : The decision 
of the Court is that the right to the thing is in 
a certain person only, and in no one else : To 
this jus in rem there is a correlative duty — to The duty 

correlsitivc 

which no definite name, as opposed to * obligation * 
has been given : — and as before, the sanction 
attaching to it is resident in the Sovereign Autho- 
rity of the State. 

We arrive at a result similar to that arrived at in 
the case of judgments in personam : — ^When any when the 
one, a subject of this duty — (that is, any one with- "ght is 
in the jurisdiction, everybody having been parties as estab- 
to the original action ; the citation to all the world ^^"^" 
being in effect artificial, and being recognised as 
sufficient notice to all, or any, having any claim to 
make to the goods) — attempts to call this right 
in question, the Courts will consider the right as 
established by the first adjudication, and will not 
reopen the merits of the case. 

The judgment in personam, is therefore a special 
case of the judgment in rem. 

So far we have considered the English recogni- Foreign 
tion of a judgment in rem pronounced by an|^^^"* 
English Court : we will proceed to the case of a 
judgment in rem pronounced by a Foreign Court. 
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Recapitu- The Conclusion arrived at in the first Chapter was, ChAptar 

lation:con- , . , r ^ jjj^ 

elusion as that in addition to the obligation and sanction 

menfm resident in the Sovereign Authority which arose 
personam, upon a judgment in personam^ there also came into 
being in every other state a bare obligation — re- 
sembling somewhat the nudum pactum of the 
Roman Law — which, when the subject of the obli- 
gation enters any Foreign State, the Sovereign 
Authority of that State, clothes with an auxiliary 
sanction, enforceable at the instance and discretion 
of the foreign judgment creditor : This sanction 
being founded upon the principles of International 
Comity. 
Parallel So, in addition to the negative duty and sanction 

asto^iudg" resident in the Sovereign Authority which arise upon 
mcnt in a judgment in rem — obedience to which is obligatory 
upon all the world subject, or to become subject to 
that Sovereign Authority — there also comes into 
being in every other state, a bare negative obligation ; 
which, when the person possessing the right in rem 
enters any Foreign State, the Sovereign Authority 
of that State will, at his instance and discretion, 
clothe with an auxiliary sanction, when any subject 
of the duty (a subject of the Foreign State) 
disobeys that duty, by violating the right. This 
sanction being founded upon the principles of Inter- 
national Comity : For, when that subject comes 
within the State whose Courts have created the 
right, the bare negative obligation would instantly 
become the absolute negative duty, and would be 
enforced by its correlative sanction resident in the 
Sovereign Authority. 
The Again, before the Courts of the Foreign State, at 

continued the instance and discretion of the possessor of the 
Judgments right in personam, clothe with this international 
personam auxiliary sanction the bare obligation consequent 
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Chapter upon a judgment in personam^ the subject of the 

! — obligation may negative its existence, or excuse 

the performance of it ; — so, it follows that, 

Before the Courts of the Foreign State, at the Ultimate 

instance and discretion of the possessor of the right ^^^^ "^^^'^ 

in rem, clothe with this international auxiliary sane- judgments 

tion, the bare negative obligation consequent upon 

the judgment in rem, as against any subject of the 

negative duty, — (the subject of the Foreign State 

who has disobeyed that duty by violating the right 

in r^;^/) — that subject may negative the existence of 

that negative duty, or may excuse his disobedience 

to it. 

That is to say, a foreign judgment in rem may 
be met with the same defences that may be raised 
to a judgment in personam : The difference between Real dis- 
the two classes of judgments being, that whereas Jj^^^^g^^ 
third parties are entitled to have a judgment /;/ judgments 
personam entirely disregarded as against them- J-^^^^!^"- 
selves ; they are bound by a judgment in rem, so ^onam, 
far absolutely, as that they can do no more than 
negative the existence of the duty imposed by it. 

This is the theoretical view of the case : we must 
now examine how far this view is supported by 
authority. 

It will be convenient to consider the subject Division 
under the following heads : — subject. 

A, Judgments referring to land or immoveables. 

B, Admiralty decisions in matters of prize. 

C Admiralty decisions not in matters of prize. 
D, Condemnations of Exchequer Courts. 

A. Foreign Judgments referring to land 

OR IMMOVEABLES. 

In all cases where the matter in controversy is Judgments 

L 
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LAND OR IMMOVEABLES. 



referring 
to land or 
immove- 
ables. 

Story. 

§591. 



land, or other immoveable property, ' the judgment Chapter 
' pronounced in the forum rei sites is held to be of ' 



DE- 
FENCES, 

Juris- 
diction. 



Fraud. 
De Grey, 

c.y. 



Error. 



Natural 
Justice. 



* universal obligation, as to all matters of right and 
' title which it professes to decide in relation thereto. 
' This results from the very nature of the case; for no 
'other Court can have a competent jurisdiction to 

* inquire into or settle such right or title. By the 

* general consent of nations, therefore, in the case of 
' immoveables, the judgment of the forum rei sitcB 

* is held absolutely conclusive.* (Story — Conflict of 

Laws, § 591) 

To apply the theory of defence : — 

The jurisdiction of the Court cannot be attacked ; 
for the subject of the action is necessarily within 
the jurisdiction : It is impossible therefore to 
negative the existence of the duty : In what 
manner can the disobedience to it be excused ? 
We are here guided by authority : 

Fraud may be set up : — ' Fraud is an extrinsic, 

* collateral act : which vitiates the most solemn pro- 
'ceedings of Courts of Justice. — Lord Coke says, 

* it avoids all judicial acts, ecclesiastical or tem- 
'poral.* (Sir William de Grey, CJ. — Duchess of Duchfssoj 

Kingston's case) fJs7'^''''^' 

The Fraud, as in the case of judgments in per- 2 Sm: 

sonam may be either on the part of the plaintiff, or ' * ^^°' 

of the Court. 

Error on the part of the Court was found to be 

a bad defence to a judgment in personam, and 

therefore bad also as a defence to a judgment in 

rem. 

Two cases were considered doubtful : * apparent 

* error ' and ' wilful error.' The doubt also exists 
here and will remain, till there is an express deci- 
sion by the Courts. 

Lastly, that Natural Justice has been violated 
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Chapter by the proceedings in the Foreign Court, was 

-r found in the case of judgments in personam to 

reduce itself almost entirely to the considera- 
tion of the peculiar method of citation used 
for absent defendants : — In the case of judg- 
ments in reniy as regards the actual parties to the 
foreign action, the considerations are the same ; as 
regards third parties, from the nature of the case, 
this defence cannot be raised, for the citation being 
to all the world, is of necessity an artificial one. 

Thus, although the judgment is conclusive * by 
* the general consent of nations,' the principle is in 
strict accordance with the Theory advanced. 

The converse case is where a judgment has been Convene 
pronounced in any country, referring to lands or^^^* 
immoveables in any other country. 

' On the other hand,' Story continues, ' a judg- Story. 
' ment in any Foreign Country, touching such im- ^ ^^'' 
'moveables, will be held of no obligation.' For 
the Court had no jurisdiction over the subject 
matter of the action ; therefore the existence of 
the duty may be at once negatived, by attacking 
the jurisdiction of the Court. 

B. Admiralty decisions in matters of 

PRIZE. 

a. As regards underwriters. 

In time of war. Foreign Admiralty decisions in Effect of 
matters of prize very frequently came before the decUiwis^ 
English Courts. Nearly all the cases cited will be j^ ^^^^ 

between 

found to have arisen irf the early part of this assured 
century, during the wars between England and ^^t^rs^^*^" 
France. The condemnations of the Foreign Court 
were usually made use of in actions between the 
assured and the underwriters : The owner of the 

L 2 
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captured vessel claiming the amount of the insur- Chapter 

ance : The underwriters alleging a violation of the 

warrant of neutrality in the policy, and producing 
the foreign condemnation as proof. 
The The Foreign Condemnation, determining the 

Condem- status of the vessel with reference to property, is a 
nation pro- judgment t7t rem, and vests the property in the 
captors : — we must inquire how far the authorities 
accord with the principles of the general theory. 
DE- The non-existence of the negative duty may be 

' shewn by the party against whose property the 
judgment was pronounced, by attacking the 
Juris- Jurisdiction of the Foreign Court. 

As in the case of The Huldahy in 1801 : which The 
was one of several cases of ships and cargoes ^ Rq^. " 
carried into S. Domingo, and proceeded against in ^' ^- 235- 
a Court of Admiralty which was held not to be 
vested with competent authority to proceed in prize 
causes. In consequence of that mistake, original 
proceedings were instituted in the High Court of 
Admiralty on the petition of the claimants, by a 
monition calling on the captors to proceed to adju- 
dication. Sir William Scott held, that although 
the Court had apparently authority, and distribu- 
tion had taken place ; yet, it not having authority, 
the proceedings were null and of no legal effect 
whatever. 
Admii-alty The judgment of condemnation must evidently 
to con- ^^ ^y ^^^ courts of the belligerent power, within 
demnonly their own territory. Such a sentence therefore, 
territory pronounced by a Court of Admiralty sitting under 
^^3^ a commission from a belligerent power in a neutral 
Country will not be regarded : 

As in the case of Donaldson v. Thompson : where Donaldson 
a Russian Court sitting at Corfu pronounced the J^„, ^^' 

condemnation : and similarly in the case of the ' Camp: 

429. 



gerent. 
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Chapter Flad Oyen : where a ship was taken by a French 
' Privateer and carried into Bergen, she underwent 
^^ there a sort of process ending in the sentence of 

8 T. R. condemnation by the French Consul. Sir William 
^7on- Scott characterised this as ' a licentious attempt of ^^ ^• 
' the French Consul to exercise the rights of war 
* within the bosom of a neutral country, where no 
*such exercise has ever been authorised/ This 
Havelock decisi6n was followed in Havelock v. Rockwood. 
^wofd^^' From the judgments of Lord EUenborough, C.J., 
8 T. R. in the first case, and of Sir William Scott in the 
Flad OyeUy some important principles may be 
gathered. 
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Neutrality. 

' That country is to be considered neutral in General 

"* pnnciples 

' which the forms of an independent neutral of 

* government are preserved, although the bellige- "^^^^^^ ^^y- 
' rent has troops there as in reality to possess the U-. Ellen- 

* Sovereign Authority/ C^r^ ' 

'The Russians were visitors at Corfu, and not 

* Sovereigns. While a government subsists as this 

* did at Corfu, we can*t look to the degree in which 
' it might be overawed by a foreign force.' 

But if the country has become a co-belligerent 
by enduring a hostile aggression, — that is, has been 
overawed, — the condemnation pronounced there 
Donaldson wiU be received. {Donaldson v. Thompson^ 
y.Thomp- c jj^g j.yig ' ^^^ ^^ ^^^ should be in the ports Sir w. 

Scott 

I Camp: ' of the belligerent nation : very few deviations 

* have taken place from this : much more ought the 

* Court adjudging prize causes to be there. 
' The case might be altered if there were a treaty 

' to make the place of adjudication a port of the 
' belligerent country : but even then there would 

* be much doubt/ 



son, 
IC 
429 
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' A neutral country has no cognisance whatever, ChtjMmr 

' except in the single case of an infringement of its 

'own territory/ 

The necessity of such a rule is evident : if there 
were no such rule, every port of every nation 
would become a port of condemnation. (TAe ^ 
Flad Oyett) 8 t. r. 

The remarkable words of Lord EUenborough as *7on. 

to the general principle of receiving these con- 

Ldi Ellen- demnations must be here noticed : — * I am by no 

borough, i means disposed to extend the Comity which has 

' been shewn to these sentences of Foreign Admi- 

' ralty Courts. I shall die, like Lord Thurlow, in 

* the belief that they ought never to have been 
' admitted. The doctrine in their favour rests on 

' Hughes V. Cornelius^ which does not fully support Hughes v. 
' it ; and the practice of receiving them often leads ^ smr^"*' 

* in its consequences to the grossest injustice.' ,L. C. 773. 

Fraud. The second defence to be considered is Fraud. 

The question of fraud does not appear ever to 
have been raised : and it is somewhat doubtful in 
what manner it could arise : Should the question 
however come to be discussed, there can be no 
doubt that the judgment of De Grey, C.J., in the 

[jjage 146] Duchess of Kingston's case, cited above, would 
apply to foreign condemnations ; and that fraud, 
either of the parties or of the Court, would render 
the sentence void : — Parke, B., in the argument in re Place, 

22 L T* 

re Place, where an English judgment in rem had ex: 241. 

been produced, said that fraud might be set up 

against it. 
Natural The remarks as to the defence against Natural 
JUSTICE. ju5|.;(,g |j^ |.j^g ^j^gg Qf judgments referring to land, 

apply to Admiralty prize decisions. 
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Cliapter The effect of these decisions must now be more 
' fully considered. 



' These sentences are admissible and conclusive ^' 
' between the assured and the underwriters with c.y, 
* respect to every fact which they profess to decide.* 
Baring Y, (Lord Alvanley, C.J., Baring v. ClagetL) The Question 
3B^&P. question between the assured and the underwriters assured 
201. is: Has the warrant of neutrality been violated .? ^^?"^^^^" 

•' writers. 

Was the ship at the time of her capture doing such 
things as a neutral vessel might do ? The under- 
writers produce the condemnation of the Foreign 
Prize Court : if therefore this sentence says abso- 
lutely, that the vessel was not neutral ; that is, 
that it was enemy's property; or that she was 
doing such things as would render her liable to be 
treated as enemy's property, it will be received as 
answering the question in favour of the under- 
writers. 

The right of the underwriters to produce the 
Lothian v. Sentence was questioned in Lothian v. Henderson, 



The majority of the Judges held that they were 



Hender- 
son, 

3 B. & P. clearly entitled to do so. 

^^T , „ In Marshall V, Parker ^ Lord Ellenborough, C.J., 

Marshall , , , , . , r , . / 

V. Parker, held that it was necessary to lay a foundation for 
2 Camp: ^j^^ sentence, by proving that the vessel was cap- 
tured : till that had been done, the sentence was 
Von merely in vacuo : — ^And in Von Tungeln v. Dubois 

y^zfubois, the same learned Judge decided that a ship being 
2 Camp: merely represented neutral, there was no warrant of 
neutrahty ; and that therefore a condemnation for 
a violation of the laws of neutrality, was not 
evidence to falsify the representation. 



As to the difference between a representation and a 
warrant of neutrality, — cf: Marshall on Insurance. 
4th ed ; p. 346. 
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The first conclusion at which we arrive is therefore ; Chapter 

ni 

* Enemy's If the ground of co7idemnaiion be clearly set forth 

property. ^^ ^^ ^j^^^ ^j^^ ^j^^p ^ enemy s property ^ it will be 

held conclusive. 
Cases. Bemardi v. Motteux} Lord Mansfield, C.J. *2Dougl: 

eye 

Calvert v. Bovill} Lawrence, J. , j ^ 

Geyer v. Agiiilar? Lord Kenyon, C.J. 523- 

Christie v. Secretan.^ „ ^7 T. R. 

Pollard V. Bell!* „ 4 8 T. R. 

Kindersley v. C^^j^.« Sir W. Grant, M.R. '92. 

* 8 T. R. 

Baring v. Clagett? Lord Alvanley, C.J. 434. ' 

Lothian v Henderson? Le Blanc, J. • Park on 

^1 , y Insurance 

Chambre, J. g^h ed: 

743- 

^ 3 B. & p. 

' Enemy's The next consideration is, where the ground of 201. 

noi Stated, enemy's property is not clearly set forth: nothing ® 3 B. & P. 

appearing but the mere condemnation. 
Autho- There is a conflict of authority as to the conclu- 

fkvour'of siveness of the sentence. 

inference In Lothian V. Henderson, Lord Eldon, L.C., said : Lothiany. 
made. ' The question would be whether such sentence of ^ g' ^^^' 
Ld\ Eldon, * condemnation must not be presumed to have been 499- 

* founded on the only legitimate ground on which 

* they can be founded, viz : — the property not being 
.'neutral but hostile.' And in Pollard v. Bell, \^e Pollard \. 

Bell 

Le Blanc, Blanc, J., said : — * If there be a general sentence of g r^' ^i, 
^' ' condemnation, without assigning any reason, the 434. 

' Courts here will consider that it proceeded on the 
'ground of the ship's being the property of an 
' enemy.' In Bemardi v. Motteux, Lord Mansfield, Bernardi 
C.J., appears to have doubted whether the inference 2Dougl: 
Ld\ Mans- should be made : he remarked that the ' inconve- 575- 
field, C.J. i nience would be entirely obviated if the foreign y. wb^. 

* Courts would say in their sentences, — condemned ^^• 

' as enemy's property ' — but in a later case, Saloucci Insurance, 
v. Woodmas, he held that the ship being condemned ^^J^' 
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Chapter as ' good and lawful prize/ it must have proceeded 
* on the ground of the property belonging to an 
enemy. 
Dal,s:ieish Tindal, C.J., in Dalgleish v. Hodson, and Lord Authori- 

7 Bing: * Ellenborough, C.J., in Fisher v. Ogle^ are entirely against 
495- against this inference being made. the in- 

Fishery, ference 

^S^- The last consideration is where grounds other ^^'^S 

I Camp: , , , , /. , made. 

418. than * enemy s property are set forth : — other 

Of these the first to be noticed is, grounds. 

VIOLATION OF TREATIES : — ' We should not be Violation 

of 

' able to extricate ourselves from the effect of such a Treaties. 
Christie V. * sentence.' (Lord Kenyon, C.J., Christie v. Secretan) ^^ ^ 
|>^f^«. ^ most common ground of condemnation appears C.J, 
192. to have been, 

VIOLATION OF ORDINANCES of the Foreign Violation 

of ordi- 
Country. nances. 

English Judges have been almost unanimous in 

rejecting such condemnations, and refusing to be 

bound by them. The reason for this refusal being 

that these ordinances are not part of the Law of 

Nations ; are not of universal acceptance amongst 

other nations ; and that therefore other nations are 

not bound to recognise them : although * third ^'' Mans- 

1 Park on 'persons and mercantile people are bound to take 

8th ed: * 'notice of them for their own safety.* (Lord 

431—730- Mansfield, C.J : — Barzillay v. Lewis 2.) 

8 r^^^ Mayne v. Walter} Lord Mansfield, C.J. 
681. Barzillay v. Lewis? „ 

*8 T. R. Geyer v. Aguilar? Lord Kenyon, C.J. 
•* 8 T. R. Pollard v. Bell} 
562. Bird V. Appleton} 

663^^'^' Price V. Bell!' 

' 3 B & P. Baring v. Clagett? Lord Alvanley, C.J. 

^\' Dalgleish v. Hodson? Tindal, C.J. 

495. It is evident that the breach of the warrant of 
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iMivrmce, neutrality cannot possibly be proved by a sentence Chapter 
Pollard V, of Condemnation proceeding on the ground of non- ' 



BdL compliance with certain peculiar ordinances of a 

foreign country : the sentence for this purpose is 
therefore rejected. 

For example, the French ordinance on which the 
condemnation in Bird v. Appleton proceeded, re- Birdv, 
quired that the lists of crew and despatches should st! Rt**' 
be regular. That is neither required by the Law of 5^2. 
Nations, nor was it by Treaty between the two 
powers — France and the United States. 
Con- But these conditions may be again varied : — 

'enemy's ^y t lie aid of these Foreign ordinances, tlie Court 
property ' ;;^^y ji^y^ arrived at the conclusion that the ship was 

by the aid "^ ^ 

of ordi- enemy's PROPERTY. The English Courts have held 
'^^^^^^ themselves bound by such sentences because the 

fact was found that the ship was enemy's property ; 

and they do not regard the means by which this 

conclusion was arrived at. 
5j> i\r^ ' All these ordinances meant was to lay down rules 

^^/, <Qf decision conformable to what lawyers and 

* statesmen of the country understood to be the just 

* principles of maritime law, and to apprise neutrals 
' what their rules are. The Court of Admiralty in 

* France has not taken them as positive laws binding 

* on neutrals, but they refer to them as establishing 
'legitimate presumptions, from which they are 
' warranted to draw the conclusion that is necessary 
' for them to arrive at, before they are entitled to 

' condemn/ (Sir W. Grant, M.R. — Kindersley v. KindersUy 
Zj; Chase,) And again : — * Looking at the whole of the Park on' 

Ellen- i sentence, it is impossible not to see that the French Jpsurance, 

borough, ^ 1 t •!• ^'" ^' 

C,J, * Court canvassed and decided on the probability 743. 

* of the ship's actually being, or the fitness of its 

* being presumptively deemed enemy's property : 

* or at least not neutral, in respect of certain estab- 
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Chapter ' lished indicia on that head, collected together in 
' the ordinances it refers to/ (Lord Ellenborough, 



Bolton V. C.J. — Bolton V. Gladstone,) And in the same 

5 East^^ case on appeal, Lord Mansfield, C.J., said: — * If Ld: Mans- 

^55- ' the Court comes to the conclusion that the vessel ^ ' '*^* 

* is not neutral, it is quite immaterial through what 
i/odds V. « media it arrived at it/ So also, Erie, C.J., in Hobbs 

34 L. J: V. Henning\ — * We have no jurisdiction to inquire J^rle, 
C. P. 117. i {j^|.Q ^jjg vahdity of the legal grounds of the judg- '^' 

* ment/ 

Baringy, The decision in Baring v. Royal Exchange Assur- * Infrac- 
Ass\ Co-. ^^^^ Co : proceeds on the same ground : the condem- Treaty* 
5 East 99. nation was for infraction of a Treaty requiring ships ^y ^J^j^f ^^ 
to be properly documented ; but the inferences nances, 
were drawn in the sentence from ex parte ordinances 
in aid of the conclusion of such infraction of Treaty. 
Lord Ellenborough, C.J., held that the Court was 
bound to ^w^ credit to the sentence, although the 
Foreign Court had ' construed the Treaty iniqui- 
tously.' 

Briefly, the conclusions at which we have arrived Conclu- 

. sions. 

are these : — 

i. The Foreign Condemnation is conclusive, when 
it declares the vessel prize, as being enemy's 
property ; irrespective of the grounds on which 
the Court proceeded, 
ii. It is doubtful whether it is conclusive, when it 
declares simply that the ship belongs to the 
captors as prize, 
iii. It is not conclusive, when it declares that the 
ship belongs to the captors as prize, by reason 
of a violation of ordinances binding solely on 
the Foreign Country. 
But these conclusions are drawn from cases be- Condu- 

sions 

tween underwriters and the owners suing for the reviewed, 
assurance on account of the loss of the vessel by 



156 ADMIRALTY PRIZE DECISIONS. 

capture : in which the foreign sentence has been Chapter 
made use of merely for the purpose of deciding the ' 

question of the violation of neutrality : if therefore 
the doubt contained in the second conclusion should 
ever be decided against the conclusiveness of the 
condemnation, it will not in any way interfere 
with the theory of the conclusiveness of Foreign 
Judgments generally. It would appear that not 
being absolute in favour of the underwriters, it is 
absolute in favour of the assured. The difficulty 
lying in the solution of the question, does the Judg- 
ment negative the -warrant of neutrality ? If the 
answer is in the affirmative, the condemnation is 
absolute for the underwriter ; if in the negative, it 
is absolute against him. 

This consideration would apply also to the third 
conclusion, viewing it merely as deciding the ques- 
tion in issue between the underwriters and the as- 
sured. But the Judges have implied more than 
this ; The ground given primarily for the rejection 
of the sentence has been certainly that the warrant 
of neutrality cannot be negatived by a condemna- 
tion proceeding on purely arbitrary ordinances ; but 
the inference to be drawn from the tenor of the 
judgment is, that English Courts refuse to recog- 
nise such decisions, based upon ordinances not in 
accordance with International Law. 
Breach of It will be remembered that in the Chapter on 
national Defences, the defence relying on a breach of Inter- 
Law, national Law was not dealt with generally; it 
being foreseen that such a definite conclusion as 
that a breach of International Law would be, with- 
out exception, a good ground for rejecting the 
foreign judgment could not be arrived at. This 
case must therefore be separately considered. 
Now in these cases proceeding on Foreign ordin- 
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Chapter ances, there is an assumption on the part of the 
! Foreign Court : And the Engh'sh Courts have held 



that assumption to be, not a mere breach of Inter- 
national Law, but a breach arbitrary and oppressive 
upon the owners of merchantmen : that the discre- 
tion vested in the Foreign Government has been 
unwisely and unreasonably exercised ; that this 
exercise has been dictated merely upon grounds of 
war : Therefore they have refused to be bound by 
the decision. 

It must be borne in mind that this refusal has 
never been actuated by warlike feelings on the part 
^O'^v. of the English Courts. (Ashhurst, J. — Geyer v. 
7 T. R. Aguilar) And this is borne out by the fact that 
^^'- in those cases where the ordinances — although arbi- 

trary and not in conformance with International 
Law — led the Courts to the conclusion that the 
ship was enemy's property, or that a Treaty had 
been violated, the decisions have been recognised. 

yS. as regards purchasers. Effect of 

The effect of these Admiralty prize decisions dedsions^ 
must be considered with relation to purchasers of the j*^ cases 

, . - , - . ,XT 1 between 

subject of the condemnation. We may now there- original 
Hughes V. fore proceed to notice the leading case of Hughes v. ^^d ^^^j.. 
f cl!!^^T^r- Cornelius, The marginal note is as follows : — chasers 

2 bm: Lj. C o from 

773- * The sentence in a foreign Court of Admiralty captors. 

' decreeing a ship to be lawful prize, is conclusive : Marginal 
'and therefore though erroneous, the owner ^^^^^^^ 

* cannot recover the ship back by trover against Cornelius, 

* the vendee.* 

That is to say, the original owner of the vessel 
cannot recover it back from one who has bought it 
from the possessors under the prize adjudication. 
That adjudication has vested the property in the 
captors, and they are entitled to transfer the pr^- 
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perty to a purchaser : — ' For otherwise the mer- Chapter 
'chants would be in a pleasant condition : we must 

* not set them at large again.' Sir William Scott 
makes this point very clear in the case of the 

Sit w, Flad Oyen : — * The law of England and of nations The 

Scott , . , r J X* /^&^// Oyett, 

'requires a sentence of condemnation as necessary g t. r. 
' to transfer the property : and a neutral purchaser ^7on. 
' in Europe during war, does look to the legal sen- 
'tence of condemnation as one of the title-deeds of 

* the ship, if he buy a prize vessel.' 

The condemnation of a captured vessel as a 
prize to the Sovereign is conclusive on the Com- 
mon Law Courts that no one else is entitled to a 
share in it, should any action be brought for a 
share by an ally, or by any other person. {Duck- Duckworth 
zvorth V. Tucker) Hughes v. Cornelius proceeds 2 Taunt: 7. 
further — * though the judgment be erroneous.' Hughes w. 

Error. Error of the Foreign Court cannot be set up : And 2 ^sm: *^^ 

this applies to both divisions of Admiralty prize de- L. C 773, 
cisions, as regards underwriters, and as regards pur- 
chasers. Thus Blackburn, J., in Castrique v. ImrUy Castrique 

Blackburn, {^i the House of Lords : — ' There is no authority for l\ r. 4 ' 
' saying that the purchaser under the decree of a ^- ^- 

* foreign Court having competent jurisdiction to de- 

* cree the transfer, is to be responsible for any mis- 

* takes made by the Court.' 

Wilful and With regard to wilful and apparent error, we can 
error!^^" do no more than refer to the very strong expres- 
sion of opinion by some of the Judges, against 
being bound by a judgment proceeding on a wilful Castrique 
error, even if the judgment were in rem, speaking lo^Tf' 
through Cockburn, C.J., in Castrique v. Imrie. c. P. 177. 
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Chapter C, ADMIRALTY DECISIONS NOT IN MATTERS 
! OF PRIZE. 

Although the same general principles apply to l^ecisions 
these decisions as to those in matters of prize, it Admiralty 
has been thought advisable to separate them on |^°,JwUera 
account of the many principles necessary to be of prize, 
taken into account in dealing with prize cases. 

Under this head there are two very important 
recent cases : Cammell v. Sewell and Castrique v. 
Imrie, The conclusions to be drawn from the several 
elaborate judgments delivered in these two cases, 
in which no less than twenty Judges have been 
engaged at different times, coincide entirely with 
the general principles of defence ; viz : that the DE- 
Jurisdiction may be attacked; and that Fraud may , 
be set up. tion. 

The difficulty, which caused a division of opinion ^^^ud. 
among the Judges, was whether the judgment in dikciTlty 
either case was in rem, or in the nature of a judg- in these 
ment in rem, or in personam : in other words, to nature 
whether third parties might or might not controvert o^J^^S- 
the foreign decision : and this is a difficulty which 
must exist in every case. 
Cammelly, In Cammell V. Sezvell: the judgment had been CammelH. 
ztLJ: delivered by the Superior Court of Drontheim, ^''^ ' 
Ex: 447. confirming an act of survey and public auction of 
29 L. J: a ship and cargo of deals which had got on shore 
Ex: 350. Qj^ ^^ coast of Norway : The act of survey and 
public auction were judicial proceedings, from 
which, by the law of Norway, appeals will lie : 
and such sale by the master transfers the property 
in the cargo. The sale however was unnecessary, 
and the agent of the underwriters had protested. 

In the Exchequer, the judgment was held to be 
in the nature of a judgment in rem ; and this was 
affirmed in the Exchequer Chamber. 
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Castriqm In Castrique V. Imric: proceedings on a dis- Chapter 
honoured bill were taken in the Tribunal de . — 



Commerce at Havre, against the master and ^<^Jj^^^ 
against the ship. The Court condemned the 30 L.J: 
master *en sa qualite de Capitaine, et par privilege (o'nappf/" 
' sur le navire,' to pay the amount of the bill ; and L. R. 4 
declared him free from arrest, to which he would 
otherwise have been liable. 

The Civil Tribunal confirmed the decision of the 
Court of Commerce, the owner and the first 
mortgagee having been summoned ; and the ship 
was ordered to be sold by public auction. 

The plaintiff, the last mortf^agee of the ship, 
brought a suit in the Civil Tribunal of Havre to 
release the ship. The original seizure was upheld, 
and the plaintiff condemned in costs, because the 
Court (misconceiving the English Law) thought 
that by that law, no valid transfer could be made 
of a ship, to the prejudice of creditors, whilst she 
was on a voyage, unless the sale appeared on the 
ship's papers. 

The Court of Common Pleas held the judgment 
to be in personam : 

The Court of Exchequer Chamber held it to be 
in rem ; and this decision was affirmed by the House 
of Lords. 
Principles From the judgment of Cockburn, C.J., in the 
mhiing '^ Exchequer Chamber, some guiding principles may 
whether be gathered, for deciding questions of this kind, 
mentis in If the suit out of which the judgment arises, 
rem\ although in its inception a proceeding in personam, 

c,y, * so far as the master of the vessel is concerned, be 
If in terms in terms a suit against the ship ; in this respect it is 
agl'inst a proceeding in rem. 

the ship. In all cases where there is a money demand on 
fw^ °^ which the Court first adjudicates, and in satisfac- 
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Chapter tion of which it decrees the sale of the ship ; such a ^ecreed 

in, -^ ^ ' . msatis- 

decree is a judgment in rem. As in proceedings faction 

on the hypothecations or ^/^^j/'-hypothecations of a demand^ 
vessel : a money liability has first to be established ; first adjudi- 
the remedy is by a judgment decreeing the sale of 
the vessel. 

' The Sentences of Admiralty Courts in the Admiralty 

^ decisions 

' matter of maritime liens have always been con- in the 
' sidered as judgments in rem. In one sense they ^rit[,^e 
' are properly so ; for the purpose of the suit, and Hens. 
' the effect of the judgment, are to afford a remedy, 
Casirique * not by execution against the person or the general 
30 L. jr^ ' estate of the defendant, but by appropriation of 
Q. B. 163. ' a specific chattel to satisfy the plaintiff's claim.' 
Fogo.^^'^' See also the judgments of Crompton, J., in 
32 L. J: Castrique v. Behrens, and of Wood, V.C, in 
Ch:249. c- ^ 77 

Simpson V. Fogo. 



D. Condemnations of Foreign Exchequer 

Courts. 

The last division of Foreign Judgments in rem Condem- 
comprises those which correspond with Condemna- Exchequer 
tions in the English Court of Exchequer. Courts. 

These condemnations depending upon the Revenue 

Laws 

Revenue Laws of the Foreign Country, it is pre- 
sumed they will not be regarded. 

Finally, we must consider the converse of Judg- 
ments in rem. 

Acquittals. 

Cooke y. The subject was argued in the case of Cooke v. Acquittals. 

5T R. Shollf where an acquittal in the Exchequer was 
255- given in evidence. Lord Kenyon, C.J., said * that Ld: 

* he conceived that the judgment of acquittal, being c%^^' 
' a judgment in remy was conclusive as to the ques- 

M 
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* tion of the illegality of the seizure, and precluded Cl^apter 

' all reasoning upon the construction of the permit.* '- — 

But it is very doubtful whether an acquittal is 

equivalent to a judgment in rem, or is even in the 

nature of a judgment in rem. 

In Bull's Nisi Prius (page 245) an acquittal is 

said not to be conclusive. And Sir Robert 

Phillimore says that the doctrine of an acquittal 
Sir/^. being absolute has been questioned : — * For the 
viore, * acquittal does not, like a conviction, ascertain any 

'precise fact, and may have proceeded on the 

'ground of insufficient evidence.' 
Theo- Now a judgment in rem vests a right in a certain 

retical 11. 

view of the person ; and imposes on every one else the negative 

case. duty correlative to the right : 

An acquittal vests a right in a certain person ; 
but the obligation correlative is positive, and is 
imposed exclusively upon the officer who has seized 
the goods, to deliver them up to the owner : 
It would appear therefore, that an acquittal is in 
reality a judgment in personam. 
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SUMMARY OF JUDGMENTS IN REM. 

Definitions. 142 

Difference between y«j in personam and jus in rem resulting 
from judgments. 142 
Jus in personam only considered established where party 
to the action calls it in question : 143 
Jus in rem considered established when any one calls it 
in question ; because all are parties to the action, as the 
jus in rem resulting from the judgment is against all the 
'world,' the correlative duty attaching to everybody. 143 
Judgment in personam is a special case of judgment 
in rem. 143 

Conclusion as to bare obligation and auxiliary sanction in 
the case of judgment in personam recapitulated : 144 

parallel conclusion in the case of judgment in rein. 144 
Conclusion as to defences to judgment /;^/^ri"^;^<2;;/ recapitu- 
lated : 144 

parallel conclusion in the case of judgment in rem. 145 
Conclusion : — 

real distinction is that while third parties are entitled to 
have a judgment in personam disregarded, they are bound 
by a judgment in rem. 145 
Judgments referring to land or immoveables : — 145 

the defences. 146 
Admiralty decisions in matters of prize — 147 

Foreign condemnation produced by underwriters to 
negative warrant of neutrality contained in policy: 148 
it must do this proceeding on grounds not at variance 
with International Law: 148 — 157 
the defences. 148 

The condemnation must be pronounced within the 
Foreign territory : 148 
Neutrality considered 149 

M 2 
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conclusions from these cases reviewed ; although some 
apparently are not consistent with the theory, in reality 
they do not affect it. 155 
As between purchasers, the condemnation is one of the 
title-deeds of the ship. 157 
Admiralty decisions not in matters of prize : 159 
two recent decisions considered. 159. 160 
principles for determining whether a judgment is in rem 
or in personam, 160 
Condemnations of Foreign Exchequer Courts : 161 
proceeding on Foreign Revenue Laws, not conclusive. 161 

Acquittals, formerly considered as equivalent to judgments 
in rem : 162 
in reality they are juidgments in personam. 162 
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ii. Injunctions pending proceedings . . 209 chapter 
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o. discharge by country of contract .214 

p. discharge by country not of contract 216 
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We must now proceed to the consideration of those 
quasi judgments in rem deciding questions of 
status : 

Division The division of the subject will be as follows : — 

subject. ^- Marriage. Divorce. Legitimacy. 

II. Lunacy. 

III. Guardianship. 

IV. Probate. 

V. Bankruptcy. 
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L MARRIAGE. DIVORCE. LEGITIMACY. 

Being intimately associated, it has been thought 
best to consider these three subjects under one 
division. 

Briefly, the questions involved are : — 

i. What effect is given to foreign sentences 
upholding or annuUing marriages between 
the subjects of the Foreign Country } 
ii. Can a marriage solemnized in one country 
be dissolved in another.*^ If this is done, 
will the sentence of divorce be recognised by 
the Courts of the Country in which the 
marriage was solemnized } 
i. The discussion of the first question is not 
involved in any difficulty. The only two cases that 
arise are : — 

a. Where the marriage was celebrated in the 

country to which the parties are subject. 
/8. Where the marriage was celebrated in a 
foreign country. 
a. In this case there can be no doubt that the 
decree will be recognised : for the Courts of the 
Foreign Country having jurisdiction over the 
parties, and having considered the question, their 
decision must have effect given to it by the Courts 
of another Country before which it comes ; whether 
that decision upholds or annuls the marriage ; and 
the children of a second marriage will be considered 
illegitimate or legitimate according to that decision. 
(Lord Cranworth — Shaw v. Gould?) 

^. The second case is not quite so free from doubt. 
It may be stated in another form : — Can an English 
marriage between two foreigners be annulled by 
the Courts of their own Country } 
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Lord Cranworth however expressed his opinion Clu^t«r 

that such a divorce would be binding on the 

English Courts ; and that the children of a second 
marriage would be held legitimate. 

Effect of ii. The second question remains to be considered. 

clone ^^^ convenience we may take the parties to be 

country English ; the marriage to have been in England ; 

marriage and the Sentence of divorce to have been in Scot- 

coum^^'' land. (The English Divorce Laws not being in 

operation in Scotland.) To what extent is this 

sentence entitled to respect from the English 

Courts ? 

The whole subject was elaborately discussed in 
the House of Lords, in 1868, in the case of SAatv Shaw t. 
V. Gould ; and judgments were delivered by Lords l^ r^ '^ 
Cranworth, Chelmsford, Westbury, and Colonsay. H- L. S5« 
It will be convenient to follow the line of argument 
propounded in their Lordships' judgments. 
Effect of Lolley's case, which has been repeatedly con-jf^^f/^ 
Loiley's sidered and reviewed, decided this point, and no 2 Cl: & 
^^''' more : ^"*- 567. 

worth, 'The Scotch Court has no power to dissolve an 
' English marriage, where the parties are not 
* domiciled in Scotland, but have gone there only 
' for such a time as would render them amenable to 
*the jurisdiction of the Scotch Courts.* 
The old The old doctrine, that a Foreign Court has no 

doctrine of .j'l x-i-i • j 

indissolu- power to dissolve an English marnage, does not 

^f^E^ r h ^^^^ ^^ ^^y recognised rule of International 
marriage Law, and Cannot be supported. It seems indeed 
uinablc!' *^ regard marriage as a species of judgment 

which Foreign Courts have no power to review. 
Marriage The marriage contract does not stand on the 
contract : Same footing as ordinary business contracts ; and the 
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ClLapUr lex loci contractus is not the sovereign rule loxi^xdomi' 
.^=,,,,,=J^^^ determining, and is not necessarily to be adopted governing 
by the Foreign Court whilst it is determining * all principle. 
' questions as to the rights, duties and obligations coimsay, 
'arising out of that relation, and the remedy or 
' redress to be given in the event of either party 
'acting in violation of the contract.* (Lord Colon- 
say.) 

In certain cases however it may be necessary to Where 
. take the lex loci contractus as the governing prin- contracts 
ciple: ^°^ 

followed. 

for example; if the enquiry be whether the formali- 
ties necessary to constitute the relations have been 
complied with, as required by the law of the 
country where the marriage took place. But it is 
not an universal rule ; and especially in the case of 
remedy or redress is it not to be applied. — 

* If a divorce is to be regarded as a remedy for the Ld. 

' breach of the matrimonial contract, it is a general ^^'"'^' 
'principle of International Law that all remedies 

* depend upon the lex foriy and not on the lex loci 
' contractus' (Lord Chelmsford.) 

Simonin v. [jn Simonin V. Mallac however, Sir C. Cresswell The other 

Mallac, .1^1^^! .^r • ^i_'jj doctrine: 

29 L. J: said that the contract of marriage was to be judged uxloci 
P. & M. q£^ ^g ^j^y other contract, by the lex loci contractus ; ^^»^<»f/«j 

except in certain cases where it would give way to governing 
the lex domicilii: viz : in * marriages involving P?^!JP *' 
' polygamy and incest ; those positively prohibited Cresswell, 

* by the law of a country from motives of policy, ^^l%i^ 
' e.g, by our Royal Marriage Act.* to befol- 

The result appears to be the same as that of the °^ 
principle just enunciated.] 

We are therefore to consider a foreign divorce in Foreign 
the same manner as any other foreign judgment ; same as 
and, marriage not being strictly a contract, the jny other 
defences that the Ux loci contractus^ that is the judgment. 
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law of England, has been misinterpreted either Chapter 
unintentionally or wilfully are at once negatived. ^' 
Before leaving the subject of error, there is one 
paragraph in Lord Colonsay's judgment which 
must be noticed. The respondents denied that the 
decree was valid according to the law of the country 
where it was pronounced. His Lordship said : — ' If 

* we are to go into that enquiry, we must deal with 

* it upon the evidence, and the evidence, so far as it 

* goes, is in favour of the validity of the decree. I 

* therefore presume that we must deal with the case 
' upon the footing that the decree is or may be, a 
' valid decree of divorce in Scotland.' It is sub- 
mitted, that the validity of the decree according to 
Scotch law cannot be questioned or gone into ; and 
that there is no reason for not treating the judgment 
of divorce in the same way in this respect as all 
other judgments : — that they cannot be reviewed on 
account of an error in their own law or procedure. 

We come now to the consideration of the impor- 
tant defence by which the Jurisdiction of the Court 
pronouncing the divorce is attacked. 

The person against whom the divorce has been 
pronounced may have been either — 

i. bond fide in the country, and have received 

notice : or 
ii. not in the country, but have received 

notice : or 
iii. not in the country, and not have received 

notice : or 
iv. the divorce may have been granted ex parte. 
In the latter case the Court's jurisdiction may be 
attacked. {Colliss v. Hector.) In the other cslsqs, Co//issy. 
should they arise, it is presumed that the principles L.^R^^ig 
applying to other judgments would also apply here ; Eq: 334. 
the proceeding ex parte however, from its nature, 
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Chapter seems to be the one which would most frequently 
arise. 
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But although the Court apparently had jurisdic- Jurisdic- 
tion over the parties, this jurisdiction may have created by 
been created by the parties themselves acting parties in 

J. , J . fraudem 

tn frauaem legzs, /^^. 

For example, by the law of Scotland, a residence Assumed 
there of forty days gives the Scotch Court jurisdic- Indlvorcr 
tion to entertain a suit for divorce against the ^y Scotch 
person who has so resided. A man desirous of 
marrying a married woman, might induce her or 
her husband to reside in Scotland for this period, 
and for this purpose ; and then to proceed to obtain 
a divorce from the Scotch Tribunals. These were 

Shawy. the facts in Shaw v. Gould, 

L^ R * In that case it was held that the divorce was Not 

3 H. L valid only by the laws of Scotland, and therefore F^^arded 
55. ^^ 

was restricted in its efifect to Scotland ; but that in England. 

England it could not be regarded as having any 

binding effect, as one of the parties was not really 

domiciled in Scotland, but had gone there for the 

sole purpose of founding a jurisdiction, and of 

evading the laws of England. 

The question whether and what domicil would be DomiciL 
sufficient to found a jurisdiction in the foreign 
Court is involved in many difficulties : The domicil 
requisite to give the Courtjurisdiction to pronounce 
the divorce has sometimes been called * bond fide-' 
sometimes 'real' — or 'complete* — or 'for all 
* purposes ' (Lord Colonsay) ; but the better opinion 
seems to be, that where the dissolution of marriage 
has been obtained, whether with or without an 
acquired domicil in the Foreign Country, in 
fraudem legis^ it will not be recognised. 

' But, if you put the case of the parties resorting Temporary 
'to Scotland with no such view, and being resident s^go^ilnT^'^ 
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' there for a considerable time, though not so as to Chapttr 
' change the domicil for all purposes ; and then ' 

' suppose that the wife commits adultery in Scot- 

* land, and that the husband discovers it, and imme- 
' diately raises an action of divorce in the Court in 

* Scotland where the witnesses reside, and where 
' his own duties detain him, and that he proves his 
' case and obtains a decree, which decree is unques- 
'tionably good in Scotland, and would, I believe, 

* be recognised in most other countries ; I am slow 

* to think that it would be ignored in England, be- 
' cause it had not been pronounced by the Court of 

* Divorce here. How would the Court of Divorce 

* here deal with the converse case V (Lord Colonsay.) 
This question was raised as a very doubtful one by 

Lord Chelmsford ; and also in Conway v. Beazley, Conway y. 
But in Pitt V. Pitt, which was decided by the^^<^- 

^ 3 Hagg : 

House of Lords in 1864, the counsel for Colonel E. R. 639. 
Pitt, the Respondent, admitted that the sentence of ^^• 
divorce which he had obtained in Scotland could 4 Macq: 
not be upheld unless it could be shewn that before ^' ^ ^*^' 
and during the suit Colonel Pitt was permanently 
domiciled in Scotland ; and the Lords, being of 
opinion that he had no such domicil, by reason of 
there existing an animus revertendi, — he having 
gone there merely to evade his creditors, — ^held Lolle^s 
that the Scotch Court had no jurisdiction to pro- ^^i;\ „ 
nounce the decree of divorce. Fin: 567. 

The decisions then in LolleVs case and in Shaw ^^J^- 

Gould, 

V. Gould must be taken as identical. L. R. 3 

From the expressions which fell from Lord ^* ^* ?5* 
Cranworth at the close of the latter case, his lord- Robins, 
ship's judgment in Dolphin v. Robins is now to be |?^*ji* 
taken as not exceeding the principle of these n. 
case$. 
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Chapter Conway v. Beazley is to the same effect : and see 
' also Brook v. Brook and Tollemache v. Tollemache, 



^73 



2^^"^ ^' '^^^ principle therefore enunciated by Kindersley, 

3 Hagg : V.C., when SAaw v. Gould was before him {in re 

^ ^h^^ W^/^'t?«*.f Trusts), and which was also held by Lord 

Brook, Eldon, L.C., in Tovey v. Lindsay , and by Lord 

9 ^- ^. Brougham, L.C., in McCarthy v. Decaix, as to the 

Tollemache indissolubility of an English marriage by a decree 

V. Tolie- pronounced by a Foreign Court, must now be taken 

30 L. J: to be overruled. So too the judgment of Lord 

- ' * Penzance in Shaw v. the Attorney-General, that ' in Ld: 

re ' no case can a foreign divorce invalidate an English ^^^^^' 

2^j^^ 'marriage between English subjects, where the 

35 L. J: ' parties were not domiciled in the foreign Country ' 

Taoevy "^^^t be taken to be qualified in the manner sug- 

Lindsay, gested by Lord Colonsay, Lord Penzance seems 

117.*^^* ^'so to have doubted whether even domicil itself 

McCarthy would give the foreign Court jurisdiction : but that 

2 R. &1S! ^^ ^^^ divorce proceeded on grounds of divorce re- 

6'4- cognised in this country, there being no collusion, 

Skmv ▼. ^Yic tribunals here would act upon the decree. This 

L. R. 2 appears also to have been the ground of the deci- 

jJg^ * sion in the goods of Harriet Crofts, 

goods of It will be seen however that the conclusions we 

L.^^^2 have arrived at lead us to consider this distinction 

P. & D. unnecessary : — domicil not obtained in fraudem 

kgis being sufficient to make the foreign decree 

valid. 

As to the wife's domicil, * in general she is deemed Domicil of 

' to have the same domicil as her husband : and she ^}^' 

' story, 

* can during the coverture acquire none other, suo § 136. 
^jure' (Story — Conflict of Laws, § 136.) A more 
difficult question arises however in considering 
whether without exception the wife's domicil fol- 
lows that of the husband : It would appear that 
where the husband has acquired a new domicil as 
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above, infraudem legis, the domicil of the wife will Chapter 
remain unchanged. ' 



Fraud. Again, that Fraud in the ordinary acceptation of 

the word, that is, concert or connivance in the acts 
upon which the decree proceeds, will invalidate the 
proceedings, there can be no doubt : but Fraud may 
be greatly extended so as to include collusion in 
obtaining the decree, and it has been argued that 
if a just cause of divorce exist, any arrangement 
to bring the facts before a Court of competent 
jurisdiction however purchased or obtained is un- 

The objectionable. (Lord Chelmsford.) We have been 

mutual ar- • i • . i r ^ i ^ ^ 

rangement considenng the case of a mutual arrangement to 
to found found a jurisdiction' in the Court : this of itself is 

junsdiction "^ •• i . ▼ 

is not sufficient to invalidate the decree : but their Lord- 
collusion, gj^jps carefully avoided calling this collusion, even 
though it were stipulated that the party going thus 
into the Foreign Country should receive a sum of 
money when the divorce was obtained. 
Example But there was collusion in Shaw v. Gould : the SAaw r. 
sion? ^' stipulation was that a sum of money should be l ^ /^ 
paid when the parties were divorced, but the reci- H. L. 55. 
pient was^ restrained from any attempt to defeat 
the proceedings, by the imposition of a forfeiture 
of the money in case he should, * by himself, or by 
* anyone through him, give information which should 
*be prejudicial to the divorce.' And in Dolphin v. Dolphins, 
Robifis the agreement was similar. A Divorce ob- ^^^y 
tained under such circumstances, being * a mere P. & M. 
'mockery and collusion from beginning to end,' 
cannot be supported, 
cf: p. 127. This is a parallel case with Don v. Lippman, ^f« ▼• 

where the defendant was an alien enemy, and was 6 cfr& ' 
therefore by force prevented from appearing to de- ^"*- '• 
fend the action abroad. Whether the Court has 
jurisdiction is therefore the important question to 
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Chapter be affirmed or negatived : and the consideration 

! — is not altered by the fact of the parties having 

been of different nationalities. 

In all respects then the general theory of foreign 
judgments applies to the case of foreign divorces : — 
In one point only do the rules applying to 
divorces appear to exceed the theory : — That Rules as to 
although the Foreign Court apparently had Juris- apparently 
diction over the persons of the par-ties, yet this may exceed the 
be met by proof that the jurisdiction was created theory. 
by the parties themselves in fraudem legis ; taking 
advantage of the peculiar provisions of the Law 
of Divorce in the Foreign Country, and the differ- 
ence between that law and the law of their own 
country. 

The reason assigned by Lord Westbury for this ^^• 
is, that * Marriage is the very foundation of civil 
society, and no part of the laws and institutions 
of a country can be of more vital importance to 
its subjects than those which regulate the manner 
and condition of forming, and, if necessary, of 
dissolving, the marriage contract/ That * no 
nation can be required to admit that its domiciled 
subjects may lawfully resort to another country 
for the purpose of evading the laws under which 
they live/ And that * when they return to the 
country of their domicil, bringing back with them cf: Ld\ 
a foreign judgment so obtained, the tribunals ofi/^^^y. 
the domicil are entitled, or even bound, to reject ^^ook, 
such judgment as having no extra-territorial force 
and validity. They are entitled to reject it, if 
pronounced by a tribunal not having competent 
jurisdiction ; and they are bound to reject it if it 
be an invasion of their own laws and policy.* 

Now the difficulty we are in is, that this rule This ap- 
seems to be fully accounted for by the doctrine diflferei 
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explana- 
tion most 
be re- 
jected. 

cf: p. 91. 



Assumed 
jurisdic- 
tion. 



that the lex loci contractus ought to govern the case Chapter 
when it is adjudicated on by a foreign tribunal ; . 
and that there has been a wilful disregard of that 
law by the tribunal : This by many judges, it will 
be remembered, has been considered a sufficient 
ground for a rejection of the judgment- But all 
their Lordships concurred, as we have seen, in 
declaring that the lex loci contractus is not the 
sovereign rule in judging of the marriage contract. 
Indeed, if it were the sovereign rule, English 
Courts would be bound, for example, to divorce 
Germans married in Germany and domiciled in 
England on the ground of incompatibility of 
temper. (Lord Brougham — Warrender v. War- Warrmder 
render) ^J^- 

This explanation must therefore be rejected. 9 Bb N. 

An explanation may however still be found in 
2^reement with the general theory. 

Once more, let us revert to a former conclusion : 
— That if the judgment is obtained in accordance 
with a Statute passed by a Foreign Country, which, 
being considered here, is not an unreasonable pro- 
tection to be afforded by such Foreign Country to 
its own subjects (and therefore also to its domiciled 
subjects), nor at variance with the principles of 
Natural Justice, the English Courts will enforce it. 

Nearly all the cases then considered involved 
the principle of assumed jurisdiction ; and the 
question to be asked and answered was, whether 
the discretion supposed to be vested in the Foreign 
Sovereign Authority had been exercised wisely and 
reasonably. In many, if not in all the cases, the 
English Courts refused to say that the Foreign 
Country had exercised its discretion unwisely or 
unreasonably : — 
But in this case, the assumption of jurisdiction to 
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Chapter sever the social tie which has been formed in one Unwise 
^^' country by a method, amounting almost to an reasonable 
invitation to people to cross the border for the mere fssumpiion 
purpose of setting the laws of their own country at Foreign 
defiance, is an exercise of that discretion so un- ^°"^* 
wise and so unreasonable, that although the foreign 
judgment may be perfectly valid and binding in 
that country, and as touching any question exclu- 
sively in that country, would be considered as such 
all over the world, even in this country whose laws 
had been so set at naught ; yet, as touching any 
question in this country, the English Courts would 
be justified in refusing to acknowledge that validity 
and to be bound by it. 

Note however Lord Chief Justice Eyre's remarks in 
Phillips V. Phillips v. Hunter^ ridiculing the proposition that a 

2H ^Bl- British subject shall not be allowed to contravene a 

402. British Act of Parliament, (page 207). 

We must proceed one step farther : — The case of 
Simonin v. Simoftin V. MallaCy decided by Sir Cresswell 
29 Lfj: Cresswell, which was followed by Sir R. Phillimore 
P. &M.97;in Sottomayor v. De Barros^ erroneously, as the 
Sottomayor q^^^^ ^f Appeal afterwards held, remains to be 
Barros, considered. 

L R 2 

P. & D. The parties were French, and came to England Simonin y, 

Div: 81. ^Q avoid certain provisions of the Code Napoleon. 

(on app:) , 

47 L. J: So far, the case is the converse of Shaw v. 
P. & M. Qould ; (except as to the relations between the 
Shaw V. countries) : and agreeably with that decision, if the 
^^\ woman had continued to live in England, the 
IL L. 55. English Courts would have pronounced the mar- 
riage valid : if she had returned to France, the 
French Courts would have pronounced it null and 
void. 

But in point of fact, the French Courts did pro- 
nounci against the marriage : and it was this deci- 

N 
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sion, and not the validity of the marriage itself, 
that came before the English Courts. The learned 
Judge Ordinary refused to recognise the decision : — 

* What right/ he said, * has one independent nation 
'to call upon any other nation to surrender its own 

* laws in order to give effect to such restrictions and 
' prohibitions. If there be such right, it must be 

* found in the Law of Nations/ [The judgment, 
it will be remembered, proceeded on the ground 
that the lex loci contractus and not the lex domicilii 
was to be adopted by the Court.] 

The result of this decision, as applied to Shaw 
V. Gould, is that the Courts in Scotland would have 
been justified in disregarding that decision, should 
the woman they had divorced have returned to 
Scotland. 

Sir Robert Phillimore certainly followed this 
decision in Sottomayor v. De Barros, but it seems 
reluctantly : if this important question had not 
been embarassed by precedents of former de- 
cisions, especially as his Lordship supposed by the 
judgment on Simonin v. Mallac, it appears that he 
would undoubtedly have held that * th^ jus gentium 
' would require the lex fori, which is also the lex 

* loci co7itraUns, to adopt for the occasion as its own 
' law the lex domicilii ; as in an analogous case — 
' Dalrymple v. Dalrymple — Lord Stowell speaks of 
'the law of England withdrawing altogether and 
' leaving the legal question to the exclusive judg- 

* ment of the law of the foreign country.' The 
result of the decided cases is, as his Lordship 
stated, the doctrine, that 'the Court of the domicil 

* recognises certain incapacities affixed by the law 
' of the domicil as invalidating a marriage between 
' parties belonging to that domicil in a foreign state 

* in which such marriage is lawful.* But the doc- 
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Chapter trine goes further — neither is the marriage itself 
' recognised, nor a judgment of the Courts of the 
foreign State establishing the marriage; because 
such a judgment ought never to have been pro- 
nounced, being a wilful application of the wrong 
law, the lex loci contractus for the lex domicilii. 

Brook V. cf : Lord CampbelPs judgment in Brook v. Brook — 

Brook. * I am by no means prepared to say, that the marriage now jji 

ca- loT * ^^ question (between a man and his deceased wife's sister) Cam^elL 

* ought to be or would be held valid in the Danish Courts, 

* proof being given that the parties were British subjects 

* domiciled in England at the time of the marriage, that 
' England was to be their matrimonial residence, and that 
' by the law of England such a marriage is prohibited as 

* being contrary to the law of God.' 

' But the decided cases,* continued Sir R. Philli- ^i^.?' 

Philli- 

more, * do not establish the converse doctrine, that more, 

* the Court of the place of the contract of marriage 

* is bound to recognise the incapacities fixed by the 

* law of the domicil on the parties to the contract 

* when those incapacities do not exist according to 
' the lex loci contractus. It might appear that 
' according to Xh^ jus gentium the latter proposition 
' is a consequence of the former, and I remember 
' addressing such an argument to the full Court of 

Simonin v. < Divorce in Simonin v. Mallac^ but in vain.* 

29 L. J: It was on this point that the Court of Appeal 

p. & M. reversed the decision ; Cotton, L.J., holding that Cotton^ 

the learned Judge had not fully appreciated the ^* ^* 
Sottotnayor xQZ,soviS given by Sir C. Cresswell in Simonin v. 
Barros, Mallac for refusing to recognise the French judg- 
47 L. J: ment : that consequently this second proposition 
23. was not an accurate statement of the law, but that 

the decided cases and all jurists agree in estab- 
lishing the converse doctrine, that the incapacities 
fixed by the law o| the domicil on the t)arties to 

N 2 



i 



l80 STATUS. 

the contract are to be recognised by the Courts of Cki^Ur 

the place of the contract. '- — 

But it is evident, whether we take the doctrine 
as stated by the House of Lords — the /ex domicilii 
the guiding principle, except in matters of form 
and ceremonial— or whether we take it to be as 
enunciated by Sir C. Cresswell — the lex loci con- 
tractiis the guiding principle, except in polygamy, 
incest (as universally accepted in Christian States 
being contrary to God*s law, or as specially declared 
to be contrary to that law by the Legislature of 
the Country), or statutory prohibitions, that the 
incapacity mentioned in this doctrine must be a 
personal incapacity. 
Personal Now, in Simouin V. Mallac the incapacity was Simonin v. 

incapacity. i u 4. 1 r i-t, MaUac. 

not personal, but arose merely from the non-per- 29L.J: 
formance of the * acte respectueux et formcV required ^' * ^* 
by the Code Napoleon, asking the father's consent; 
and also the absence of the necessary two publi- 
cations : It was therefore strictly in accordance 
with the doctrine that the validity of the marriage 
should be decided by the lex loci contractus^ that is, 
the law of England : but the decision goes further — 
neither are such incapacities themselves recognised, 
nor a judgment of the Courts of the domicil 
annulling the marriage on those grounds. 

It might possibly appear that the jus gentium 
would require a judgment annulling a marriage 
thus obtained infraudem legis to be recognised by 
the Courts of the country where the marriage was 
celebrated, as it would be, without doubt, in any 
other country : but the decided cases do not 
warrant such a doctrine. 

The proposition laid down by Sir R. Phillimore, 
that legal incapacity by the law of the domicil 
should be recognised by Courts of the country of 
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<^Ft«' the contract, is therefore too broad ; and it was for 

! — this reason that the learned judge*s argument, when 

counsel before the full Court of Divorce, was in 
vain, and that the jus gentium did not require the 
lex forif which was also the lex loei contractus^ to 
adopt for the occasion as its own law the lex 
domicilii. 



NOTE ON MRS: BULKLEY'S CASE. 

Appendix to PiTT v. PlTT. (4 Macqueen's H,-L, 

cases, 676). 

Mrs: Bulkley having married a resident of Note on 
Holland, was divorced there : The inferior Courts Bulkley's 
in France held that she was incapable of contracting case in 
marriage in that country : The Cour de Cassation France, 
however reversed this decision, and held that having 
been legally divorced abroad, she was free to marry 
again in France. 

Judgment of the Cour de Cassation. 

The references were to Articles 3, 6, and 147 of Judgment 
the Code Napoleon ; and to Article i of the Law ^^ ^°»|*" ^« 
of May 8, 18 16. The Court proceeded — *^^ *°*** 

' Attendu que Ic mariage, en France, est un contrat 

* civil ; qu*il ne peut 6tre interdit qu'«l ceux qui ont 

* en eux un motif d'emp^chement ^tabli par la loi 

* civile ; — 

'Attendu que si TArt: 147 du Code Napoleon 
'defend de contracter un second mariage avant 
' la dissolution du premier, cette defense n'existe 

* pas toutes les fois que la preuve de la dissolution 

* du premier mariage est rapport ^e ; 

' Que cette preuve est faite de la part de 1 etranger, 

* mari^ d T^tranger, lorsqu*il ^tablit que son mariage 

* a ^t^ dissous dans les formes et selon les lois du 
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' pays dont il ^tait sujet ; — Que telle est la cons^- Cluipter 
' quence du principe, reconnu par I'Art : 3, Code ' 

' Napoleon, de la distinction des lois r^elles et des 
' lois personnelles, que celles-gi, qui regissent T^tat et 
'la capacity des personnes, suivent les Frangais, 
'mSme r&idants en pays Stranger; et suivent]^gale- 
' ment en France Tetranger qui y reside ; — 

* Que c'est done par les lois de son pays, par les 

* faits accomplis dans ce pays conform^ment k ses 
' lois, que doit ^tre apprdcide la capacity de T^tran- 
' ger pour contracter mariage en France ; qu*ainsi, 

* r^tranger, dont le premier mariage a it6 legale- 

* ment dissous dans son pays, soit par le divorce, 

* soit par toute autre cause, a acquis ddfinitivement 
'sa liberty et porte avec lui cette liberte partout 
' ou il lui plaira de rdsider : — 

* La loi Frangaise a confirm^ le respect du aux 
'legislations ^trangSres statuant sur T^tat et la 
'capacity des personnes soumises k leur souve- 
' rainete ; 

Facts of * Attendu, en fait, qu'il 6tait constate, et qu'il n'est 
the case, t p^s contest^ par Tarr^t attaqu6, que Mary Anne 
' Bulkley, Anglaise d*origine, marine en Hollande 
*avec Anthony Bouwens, sujet Hollandaise, avait 
' ^te divorcee en 1858 par jugement du tribunal de 
' La Haye, inscrit sur les registres de I'^tat civil 

* conform6ment i la loi du pays.* 

* Que, par consequent, Mary Anne Bulkley, lors- 
'qu*elle se pr^sentait en 1859 devant Tofficier de 

* r^tat civil du 10™* arrondissement de Paris, pour 

* contracter mariage, justifiait de la dissolution de 

* son pr6c^dent mariage, et ne se trouvait pas dans 
' le cas de prohibition de TArt : 147 du Code 

* Napoleon : 

'Par ces motifs, la Cour casse et annulle TarrSt 
'de la Cour Imp^riale de Paris du 4 Juillet, 1859 ; 
' et remet les parties en mfeme ^tat qu'avant le dit 
' arrSt ; 

From this judgment we see that in France 
marriage being essentially a civil contract, the /ex 
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Chaptar loci contractus, where the contract takes place in 
^' the country of the parties, governs the French 
Courts when foreigners apply to them for a decree 
of divorce. We may presume therefore that an 
English divorce between French subjects not being 
in accordance with the law of France would not be 
regarded. 
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II. Lunacy. 

The authorities are unanimous in holding that 
an English Court will recognise the validity of a 
finding in lunacy by a competent Foreign Court. 
The short note in Vezey*s Reports to ex parte 
Otto Lewis is as follows : — ' One found non compos 
' before a proper jurisdiction, the Senate of Ham- 

* burg, where he resided, and a curator and guardian 
' appointed ; the Court took notice of it.' This 
case was approved and followed by Lord Lough- 
borough, L.C., in ex parte Gillam. 

In re Hoiistoun however it was held that a 
lunatic residing in England, having property in 
Jamaica where he was found lunatic, must still be 
the subject of an enquiry in England, in order to 
obtain the protection of the Lord Chancellor. (See 
Elmer's Practice in Lunacy, 6th: ed: p. 15.) 'The 

* Commission now existing in Jamaica is no reason 
' why a commission should not issue here. On the 
'contrary, it is evidence of the absolute necessity 

* that there should be somebody authorised to deal 
' with the person and estate of the lunatic. While 

* he is here, no Court will have any authority over 

* him or his property, unless a commission is taken 

* out/ (Lord Eldon, L.C.) 

The result seems to be that if a curator bonis has 
been appointed by the Foreign Court he will be 
entitled to apply to the English Courts to have 
transferred to him any money standing in the 
English funds, as of right, {re Stark.) In this 
case the Lord Chancellor intimated that if the 
lunatic were a subject of the Foreign Country 
(Holland) where he had been so found, he would 
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Chapter have had no difficulty in at once making the order ; 

* but being an English subject, he made a preli- S^.^/^*^ 



English 

minary order first for payment of the dividends, subject, 
and directed a reference to the Master to ascertain 
whether the Curator was entitled to the corpus of 
the funds by Dutch Law. The Master reported Reference 
that he was so entitled and that the Lunatic was master for 
duly declared. The Lord Chancellor thereupon report, 
made the order, observing that he assumed that no 
security had been given by the Curator, and that 
Jlessingy. none was required by Dutch Law. In Hessing v. 
land. ^' Sunderland the order of transfer was also made. 
25 L. J: But this does not seem always to have been done : Reasons 

re stark ^^ ^^ Stark, although the master's report was in the d^,^nt ^^ 
2 Mac: & affirmative on all the points into which enquiry was cases for 
or 5 ^74- jjj-ected, the Lord Commissioner, Lord Langdale, mg transfer 
said the granting of the order was in his discretion : ^l^o^g^^ 

*^ ** ' master s 

that the sum was too large for the security ; that report 
no reason had been assigned for the transfer and *^°"^ ^' 
re that he would not therefore make an order to transfer 

I Hf&T. ^^^ corpus : He cited re Morgan,vAitx^ his Lordship 
212. said the same course had been pursued by Lord 

re Cottenham, L.C. : — This decision was followed by 

L r'-'A Malins, V.C., in re Garnier ; the reason assigned for 
^V 532. the refusal being, that it appeared that the lunatic 
was sufficiently provided for. 

The enquiry by the master respecting interest Lunacy 
and stock belonging to a Foreign Lunatic is pro- Act" 
vided for by section 85 of the Lunacy Regulation 
Act, 1853— (16 & 17 Vic : c. 70). 

16 & 17 Vic : c. 70,8. 85. 

The Master shall be at liberty without order of reference, 16 & 17 
to enquire and report whether or not any person residing Vic: c. ^o, 
out of England and Wales, and where, has been declared ^' ^' . 
idiot, lunatic, or of unsound mind, and whether or not his ^„ ^^^ 
personal estate, or some and what part thereof, has been master 
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vested in a curator or other and what person appointed for Ck«ptor 
the management thereof, according to the laws of the ^* 
place where the person is residing and whether or not any 
and what stock, portion of the capital stock, or share of 
any and what Company or Society, is standing in the 
name of or is vested in that person and what is his interest 
therein. 

And by section 141, the Lord Chancellor is in- 
vested with discretion to order the transfer to the 
Curator of the dividends, and the corpus. 
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16 & 17 Vic: c. 70, s. 141. 

Where any stock, or any portion of the capital stock or 
any share of any Company or Society whether transferable 
in books or otherwise, is standing in the name of or vested in 
a person residing in England and Wales, the Lord Chan- 
cellor intrusted as aforesaid, upon proof to his satisfaction 
that the person has been declared idiot, lunatic, or of 
unsound mind, and that his personal estate has been 
vested in a Curator or other person appointed for the 
management thereof, according to the laws of the place 
where he is residing, may order some fit person to make 
such transfer of the stock or such portion of the capital 
stock or share as aforesaid or any part or parts thereof 
respectively, to or into the name of the Curator or other 
person appointed as aforesaid or otherwise, and also lo 
receive and pay over the dividends thereof, as the Lord 
Chancellor intrusted as aforesaid may think fit. 

In re Sottomayor, the lunatic, Portuguese by birth reSotto- 
and domicil, and with nearly all his property in i^^^'^'^ 
Portugal, was resident in England ; a petition for ^^ • ^77« 
enquiry was presented in England by some 
relations, and another in Portugal by his wife. 
The Portuguese Court issued a request to the 
English Courts to make an enquiry. The wife 
also applied here to have an enquiry as to the 
time when the lunacy commenced, it being desired 
by the Portuguese Courts that such an enquiry 
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Chapter should be made in England. It was held, that James and 

IV. , , , . , r 1 ,. , Melltsh^ 

although it was ' a sort of duty, according to the ll,J, 

' Comity of Nations, for the English Court to 
' comply, as far as possible, with the request of the 
* Portuguese Court, and to endeavour to ascertain 
' as far as possible, what that Court wished ascer- 
' tained,* yet that they would not direct such an 
enquiry in this case, as it was not required for any 
purpose of the proceedings in England, and because 
the finding would doubtless be taken by the 
Portuguese Courts to conclude other parties who 
could not effectually intervene m the enquiry. 
Qames and Mellish, LLJ.) 

Should the occasion arise, it is evident that the 
finding in lunacy by the Foreign Court might be 
attacked in the same manner as a Foreign Decree 
of Divorce. 

The effect of a foreign finding in Lunacy was considered 
Sawyer v. by the Scotch Courts in Sawyer v. Sloan (So : Ses : Ca : 
•^'^^^- 4th Ser : Vol : IIL, p. 271). 
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III. Guardianship. chapter 

IV. 

Guardian- The practice of paying complete respect to the 

appointment of guardians by Foreign Courts has 
gradually grown into the system of English law ; 
The and indeed there seems to be no reason why the 

poStoeiir general theory of Foreign Judgments should not 
f ^11^^ . be applicable to these appointments, which are in 
England, fact y;/^.f/-judgments. This was Lord Cranworth s 

opinion : When his Lordship, in the Marquis ofAfs: 
Butes case^ was discussing the decision in Johnson case. 
V. Beattie, he said that although that case did not 9 H. L. 

ca: 440. 

decide that our Courts were absolutely bound ^^ johmony. 
Ldx Cran- follow the foreign appointment, ' perhaps it might Beattu, 

worth. *i i_ J • • A. '^-i. M.\ 10 CI: & 

have been a decision more consonant with the Ymx 42. 
' principles of general law to have held that every 
' country would recognise the status of guardian 

* in the same way as it undoubtedly would recognise 
' the status of parent, or the status of husband and 
' wife.' 

Review of The cases in which the point has arisen are the 

the cases. /• «, 

following : — 

Ex parte Otto Leivis: — The Senate of Hamburg <f*^x^ 

had found a man non compos mentis ^ and hadiVex: 

appointed a guardian or curator. An action ^^' ^^ 

being brought on the 4 George IL c. 10: — 'That 

' all persons being lunatic, or the committee of such 

* persons, shall convey ; * the guardian appointed 
in Hamburg was ordered by Lord Hardwicke to 
convey. 

Ex parte Watkins : — The Governor of the Lee- exp ? 
ward Islands had appointed guardians : It was ^ y^ T^* 
held that the appointment failed as soon as the Sen: 470 
infant came to England ; another guardian was 
therefore appointed. 
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Chapter Lord Campbell, L.C., in Johnson v. Beattie^ ex- 
' plained that this case really was not against the 
principle of the conclusiveness of the appointment, 
for 'we are not informed in the slightest degree-^: 
'what was the nature of that appointment: the ^^^ ^ .' 
' infant may have been domiciled in England ; or 
' might have had property in England and nowhere 
' else.* 
^^^w^h P^^^^S^^ v« Wightman : — The widow was appointed 
fiian, guardian of the children by the Royal Court of 
3 Mer: 67. Guernsey, and she came to England with the 
children : The question being what law should 
govern the succession, it was held that the English 
Law was the lex domicilii^ because the children*s 
domicil followed the mother's, unless there were 
fraud. But that fraud might be presumed where 
no reasonable cause appeared for the removal. 
Johnson Johnson V. Beattie: — In this case the Lords were 
10 cT: & ^^^ unanimous : the effect of the decision however 
Fin: 42. was that * the status of guardian not being a status Ldi Cran- 
' recognised by the law of this country unless con- ''^''** 
'stituted in this country, it was not a matter of 
' course to appoint a foreign guardian to be English 
'guardian — but that it was only a matter to be 
'taken into consideration.* (Lord Cranworth — 
Stuart V. Bute) 

The case did not go to either extremity by 
holding that the appointment was to be absolutely 
followed, or absolutely ignored. 
Dawson v. Dawson V. Jay : — ^The appointment of the Foreign 
^* ^ Guardian was ignored ; but the case may be thus 
M. & G. explained : — ' The infant came to England with Ld\ 
^^ ' the entire concurrence of the guardian originally ^^'^J^^^^- 

'appointed by the Supreme Court of New York, 
'who continued guardian at the time of the 
' removal : It was another guardian, afterwards 
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' appointed with doubtful regularity, who wished to ChMikt 
' get possession of the infant and carry her back ' 

' to America/ (Lord Campbell, L.C., Stuart v. 
Bute,) 

The Marquis of Bute's case. {Stuart v. Bute. Ms-. 
Stuart V. Moore) : — In this important case nearly f^^^ 
all the authorities were reviewed and explained, 9 H. L. 
especially Johnson v. Beattie. The Lords were«y*| * 
unanimous in acknowledging the foreign guardian. Beattu. 

oi'mMi ^^^^ Campbell, L.C., said: — *An alien father F°n?!i2f 
' whose child had been so carried away from him 
'and brought into England, would undoubtedly 
' have the child restored to him in England by writ 
'of habeas corpus: and I believe that the same 
' remedy could be afforded to a foreign guardian 
'standing in loco parentis on the ravishment of his 
' ward.* 

See the Marquis of Bute's case before the Court of Session. 
(Sc : Ses : Ca: 2nd Ser: Vol : xxii, p. 1504.) 

Wood, V.c. Nugent V. Vetsera : — ' I think,' said Wood, V.-C, Nugtftt v. 
' having regard to the principles of International ^^^' 
' Law, and the course that all Courts have taken Eq: ^o^ 

* of recognising the proceedings in other countries 
' of regularly constituted tribunals, provided these 
' other countries be civilised communities, especially 
'if they are communities with which we are in 
' amicable connexion, as we are with the Empire of 
' Austria, it is impossible for me to disregard the 
'appointment by an Austrian Court of this guar- 
' dian to these children, who are Austrian subjects, 
' children of an Austrian father, merely because this 
'guardian has continued the course which those 

* who preceded him in that office adopted — sending 
' their wards for a certain time over here for educa- 
' tion in this country.* 



^ 
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Cluwter But on very special grounds the English Courts ^'rounds 
' will act against the Foreign guardians ; as for following 
instance, neglect of the children ; or danger to their appolnt- 
property. mcnt. 

From these cases it will be gathered that the 
practice of the Courts with regard to guardians 
appointed by Foreign Courts agrees with the 
general theory of Foreign Judgments ; and we 
have, in this custom, a practical illustration of the 
doctrine of the auxiliary sanction : — 

The guardian, possessed of rights given to him Guardian- 
by a Foreign Court, in virtue of the office with p^^t^i^ai 
which it has vested him, is clothed by the English illustration 
Courts with an auxiliary office or guardianship, by auxilLry 
which he is enabled to exercise those rights in this sanction, 
country. 
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IV. Probate. Chapter 

IV. 

One of the most recent expositions on the subject 

of the admissibility and conclusiveness of Foreign 
Probates in the English Probate Court, was given 
by Sir James Hannen in Miller v. James. In that AfiiUr\. 
case the executor propounded a will alleging that iT'rT^ 
the deceased died domiciled in Jersey, and that ^•*^- 4- 
Probate had been granted by a competent Court 
in Jersey. The next of kin pleaded undue execu- 
tion ; incapacity ; and undue influence. The 
learned Judge said : — ' It is the established practice 
that where a will has been proved in a foreign 
Court, a duly authenticated copy will be admitted 
to probate in this country without further evidence 
of the validity of the will, as it is presumed that 
the Foreign Court has been satisfied on that 
point. It was said in argument that the validity 
of this will might be put in issue because it had 
been proved only in Common P^orm in Jersey. 
But it is to be borne in mind that the expressions 
in Common Form and in Solemn Form are not 
necessarily appropriate to foreign probates, and 
the Court here is not entitled to take upon itself 
to determine whether the Court of the place of 
the domicil has adopted sufficient means to in- 
vestigate the validity of wills to which it has 
given its official sanction. For these reasons I 
am of opinion that the pleas objected to must be 
struck out, and the defendants must seek their 
remedy by application to the proper Court, what- 
ever that may be, having jurisdiction to revoke 
the probate which has been granted.' 



PROBATE. 

Chapter This judgment is in every respect in accordance 
' with the general Theory of Foreign Judgments. 



^93 



In the earlier cases there appears to have been a Review of 
slight hesitation on the part of the Courts as to jj^ses. 
whether they were bound ' in all cases, and under 
* all circumstances, to follow the grant of probate 
< made by a Court of competent jurisdiction/ 
Larpentv, This doubt was expressed in Larpent v. Sindry^ 
/Hagg: ^^ the goods of Ready and in Viesca v. D'Arambura, 
E. R. 383. In these cases however the foreign probate was 
goods 0/ followed : in the last, Sir Herbert Tenner said that SirH. 
I Hagg: he did not know whether the decree of the Court 
• 474« of Cadiz were binding on the Prerogative Court 
D'Aram- of Canterbury : but that if it were discretionary, 
^^^' * 17 he would follow it for its convenience. 

2 Curt: E. 

R. 277. The following cases support the doctrine that 

the English Court will pronounce in favour of the 
will, or that the deceased died intestate, according 

^lAdd- ^^ ^hat question is determined by the foreign Cases in 

E.R.25. Court:— support of 

a I Hagg: conclusive* 

E.R. 237'. Harew,Nasmyth} nessof 

3 1 Hagg: . ^, J 4r n r L ^ probate, 

E. rTsIs. ^^ the goods of De Cunha,^ 
* I Curt: E. i/i the goods of Crifigafi.^ 

R. 904. . , 7 /. r- A 

»2Curt:E. ^^ the goods of c^tewurtr 
«8 cl^& ^^ the goods of Roger son.^ 
Fin: I. Prestou V. Lord Melville,^ 
Ch^402.* Enohinw, WylieJ 

l^?/^*J*^* Crispin v. Doglioni,^ 
&M. 109. ^ ^ 

» 33 L. J: Vanqueltn v. Bouardr 

i^K*R.^i ^^ the goods of Earl}^ 

P. & D. in the goods of Smith. ^^ 

^* 16 W. R. i^ the goods of Guttierez?^ 

"^8L.T-p ^^ ^^ goods of Smith, Lord Penzance (then Sir 

& M. 48! ' J. P. Wylde) said : — ' It is a general rule on which sir 7. p, 

goods of « I have already acted, that where a person dies ^y^ 

16 W. R. ' domiciled in a foreign country, and the Court of 

I 130. Q 
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' that country invests anybody, no matter whom, Cluipt«r 
' with the right to administer the estate, this Court 



' ought to follow the grant simply because it is the ^it^{ 
'grant of a foreign Court, without investigating the '^W. R. 
'grounds on which it was made, and without refer- 
' ence to the principles on which grants are made 
' in this country.' 

The Foreign Probate indeed will be followed 
even where the English Courts would have hesi- 
tated, {in the goods of Rogerson,) goads of 

There is one case however in which, at first sight, ^^i^^^^' 

' & > 2 Curt: E. 

this doctrine appears not to have been followed : — in R. 656. 
the goods of H.R.H. the Duchess of Orleans. o^a^ 

H.R.H. In the first place, the general principle was i Sw: & 

^OHeans' ""-^ rccognised that the Probate Court, in granting '^'■- ^53- 
case. administration of the effects of a person who died 

domiciled abroad, generally follows the law of the 
domicil ; and usually also any decree pronounced 
by ^^ forum domicilii in accordance with that law. 
Foreign But the foreign administration had been granted 

Adminis •. . /. . i*.^i7 

tration to a minor: {i.e,, a minor according to the lex 
granted to domicilii). Sir C. Cresswell said : — 'Is there any 
SirC 'instance of the Courts of this country, whilst 
CressiveiL * following the law of the domicil, doing something 

' contrary to their own law : eg., as is now asked, 

'granting administration to a minor, who cannot 

' take upon himself the liabilities which the English 

' law casts on administrators } * 
Principle The principle apparently deducible from this case 
d^ducible is therefore, that the Foreign Probate will not be 
ITcT ^^^ followed in cases'where the English Courts would, 

by granting an English Probate, be proceeding 

contrary to English law. 

Sir J. P. Wylde in the goods of Earl, discussing ^^'^^J ^ 

the application of the doctrine of conclusiveness as l. r. i p. 

applied to probate, drew a distinction between the * ^- '^so- 



case. 
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Chapter practice of the old Prerogative Court and that of 
'. the Probate Court : — ' The result of the cases is -^Jf 7; ^' 

* that in the Prerogative Court the tendency was to 
' follow the foreign grant where it could be done, 
t but there was a reluctance to lay down any abso- 

* lute rule in the matter, while the decisions in the 

* Court of Probate have militated against the rule 
'of following the foreign grant/ The only case 
cited in support of this proposition as regards the 
Probate Court was that of the Duchess of Orleans. 
But it is very doubtful whether the Court has 
ever directly negatived the doctrine : in Laneu- 

LaneuvUle vUle v. Anderson it appears to have generally 

V. Ander^ , ^ . ^^ & / 

son, approved of it. 

IPpHJ' - Let us examine the Duchess of Orleans' case ^x2im{nsL' 
P. & M. 25. -^ jiQn of 

/)s. ^y more attentively : If the real principle deducible ^his prin- 

Orleans' from the decision be that which is stated above, it ^iple. 

case, 

I Sw: & appears also to militate against the principle laid 
Tr: 253. down in the Chapter on Defences — that an error in 
English law, where the case is to be decided by the 
English law, will not (so long as it is not a wilful 
error) be sufficient ground for our Courts to refuse 
to be bound by the Foreign Judgment ; although 
the enforcing of such a judgment must necessarily 
be equivalent to acknowledging a right to exist in 
England, not in accordance with English law. It 
is suggested however that the case is governed by 
a very different principle. 

An administrator is, strictly speaking, an officer An 
of the Court, appointed by the Court (following, ^^^^' 
where it is possible, the expressed intention of the being an 
testator ; or rather, whose appointment by the tes- tiie^Court, 
tator is sanctioned by the Court), to administer the ^sap. 
estate of the deceased. His appointment is inti- is 
mately connected with the procedure of the Court; bwhT^ 
and the law which governs procedure — even with lex fori, 

O 2 
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regard to Foreign judgments — is always the lex Ckapter 

forL The English Probate Court therefore will 

not follow the Probate of the Foreign Court so far 
as the appointment of the administrator is con- 
cerned, if he is a person — for example, a minor — 
who cannot under the English procedure perform 
the duties of the office. 

This appears to be the real principle deducible 



as the 
real prin- 
ciple of 
the case. 



Suggested from the case of the Duchess of Orleans, and it 
agrees with the rules relating to Foreign Judg- 
ments proceeding on Statutes of Limitation. It is 
indeed the best illustration of the necessity that 
the lex fori should govern all questions of proce- 
dure : For supposing in this case the Foreigfn 
Probate had been followed, and administration 
granted to the minor — the Comte de Paris — it 
would have been comparatively useless ; for (leaving 
out of the question the English law against the 
appointment of minors as administrators) he could 
in no case have bound himself by a deed. 

[The minority of a person, it must be remem- 
bered, depends upon the law of his domicil. If he 
is a major in his own country, he will be considered 
a major in this country, irrespective of whether he 
is twenty-one or not The Comte de Paris was 
an emancipated minor, but had not reached his 
majority, which in France is, as in England, twenty- 
one years.] 

But the Foreign Probate, so far as the validity 
of the will is concerned, will be followed, and ad- 



Minority. 



Probate 
followed 
qud 
validity 
of will. 

Sir C. 

Cresswell. 



ministration granted to the proper person, {in the goods of 
goods of Cosnahan) L^f "" 

' According to the practice, the only person whom P- * ^• 

io3» 



Election of '^ ^^^^^ 's entitled to elect is his next of kin. The 
guardian 'Queen Dowager would therefore be the proper 
apiSed ' person for the Comte de Paris to elect as guardian. 
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Chapter * and if he does so' (which course was afterwards ^°*"^is- 
!__ adopted), ' I shall have no hesitation in granting 

* administration to her/ {Sir C, Cresswell) 

goads of Sir J. P. Wylde continued, in the goods of Earl: — 

L. R. I * There was no power in the old Ecclesiastical '^^^' 

P. & D. < Courts to make a grant except in the direction 

'indicated by the practice of those Courts. The Powers of 
' Court of Probate however is armed with a special court 
'power by the 73rd section of 20 and 21 Vic : ^^?^ 

* c. 7y.' Vic : c. 77 

20 & 21 Vic : c. 77, s. 73. ^* ^^' 

Where a person has died or shall die wholly intestate as 
to his personal estate, but without having appointed an 
executor thereof willing and competent to take probate, or 
where the executor shall at the time of the death of such 
person be resident out of the United Kingdom of Great 
Britain and Ireland, and it shall appear to the Court to be 
necessary or convenient in any such case, by reason of the 
insolvency of the estate of the deceased, or other special 
circumstances, to appoint some person to be administrator 
of the personal estate of the deceased, or of any part of 
such personal estate, other than the person who if this 
Act had not been passed would by law have been entitled 
to a grant of administration of such personal estate, it 
shall not be obligatory on the Court to grant administra- 
tion of such deceased person to the person who, if this Act 
had not passed, would by law have been entitled to a 
grant thereof, but it shall be lawful for the Court in its 
discretion to appoint such person as the Court shall 
think fit to be such administrator upon his giving such 
security (if any) as the Court shall direct, and every such 
administration may be limited as the Court shall think fit. 

' I think the Court ought to act upon that section, Sir y, P. 
' and to make a grant in all such cases as the pre- ^^*^* 
' sent to the person who has been clothed by the 
' Court of the country of domicil with the power 

* and duty of administering the estate, no matter 
' who he is, or on what ground he has been clothed 
' with that power.* 
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*The grant under the 73rd section will describe Chapter 

* him as a person having that power, and thus the I 

' difficulty will be avoided of declaring that a per- 

' son is executor who according to the practice of 

* the Court is not executor, and of continuing a 
' chain of executorship by persons who are execu- 
' tors according to the law of a foreign country, but 

* not according to the law of this country.' 

From the cases that have been cited, and from 
many other decisions decreeing Probate merely, 
where no Probate had been originally granted by a 
Foreign Court, it will be gathered that a Foreign 
Probate may be attacked successfully on the ground 
that the law of the domicil has not been followed 
with respect to the administration of the personal 
estate of a deceased person : — * The utmost confu- 

* sion must arise, if, where a testator dies domiciled 
' in one country, the Courts of every other country 

* in which he has personal property should assume 
' the right, first, of declaring who is the personal 

* representative, and next,of interpreting the will and 

* distributing the personal estate situate within its 
' jurisdiction according to that interpretation. There 
' might be as many different personal representatives 

* of the deceased and as many varying interpretations 
' of his will as there are countries in which he is 
' possessed of personal property. It was to prevent 

* this that the law of the domicil was introduced 

* and adopted by civilised Nations.' (Lord West- 
bury, L.C. — Enohin v. Wylie, See also Pipon w^Enohtny. 

Plpon.) 3, L. J: 

Here then we have another breach of Inter- ^^* ^^' 
national Law. Jurisdiction to grant probate being p^^' 
assumed by the Foreign Court contrary to the rules ' Ambl: 
adopted by civilised nations : So universal is 
the rule which the Foreign Court has violated ; or, 
if sanctioned by the laws of the country, so un- 
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Chapter wisely has that country exercised its discretion, 
'. — that the Engh'sh Courts are justified in refusing to 



follow the foreign grant of probate. 

We have here another very practical illustration of Probate a 
the Theoryof the Auxiliary Sanction : — The Foreign illustration 
Probate, which of itself would be useless in this °i ^^^^JY 

' ofauxi:iary 

country, is clothed with an English Probate which sanction, 
is auxiliary to it, and by which it is made effectual 
here. 

Laneuville cf: Sir C. Cresswell in Laneuvillev. Anderson-. — *In granting Sir C, 

V. Ander. < probate here of a foreign will, the Court is auxiliary to the ^^^^^^^^' 

30 L. J: * Courts |;of the testator's country ;' 

P. & M. 25. and Lord Westbury inEnohin v. Wylie : — 

Enohin v. * When the Court of Probate was satisfied that the testator Ld\ West- 

J^\, 'died domiciled in Russia, and that his will containing a,^'*^* 
Ch: 402. 'general appointment of executors had been duly authenti- 

* Gated by those executors in the proper Court in Russia, it 

* was the duty of the Probate Court in this country at once 

* to have revoked^the former letters' of administration which 
' had been granted, and to have clothed the Russian executors 

* with auxiliary letters of probate to have enabled them to 
' get possession of that personal estate which was situate in 

* England.' 

re Mac- In re MacNichol — MacNicJwl v. MacNichol is 
L. R. 19 another instance of the respect paid by the English 
^* '' Courts to a Foreign Administrator duly appointed. 
A judgment had been obtained in a Foreign 
Country by the Foreign Administrator of a creditor 
against an English debtor who had since died, 
and whose estate was beingadministered in England. 
Malins, V.C., held that the foreign administrator 
could prove his debt without taking out English 
administration to his intestate. 
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Bank- Lastly, we must consider what respect will be ' 

paid to the bankruptcy proceedings of another 
country. 

Proceedings in bankruptcy consist of two parts, — 
the adjudication, and the discharge : — And as the 
Court of Bankruptcy makes an order at each of 
these stages, both the adjudging the person to be 
bankrupt, and the final discharge from his debts 
and obligations may be considered, for the purpose 
of this treatise, strictly as judgments of the 
Court. 
Division The international effect of bankruptcy will there- 
mbject ^^^^ ^^ considered under the following heads : — 
i. The adjudication and assignment. 

a. the effect of a foreign adjudication in 

England. 
^. the effect of an English adjudication 
abroad. 

ii. Pendency of the proceedings during the in- 
terval between the adjudication and final dis- 
charge, 
iii. The final discharge, and its effect on the 
bankrupt s obligations. 

a. where the discharge is by the Courts of 

the country of the contract. 
fi. where the discharge is by the Courts of 
any other country, 
and lastly 
IV. the personal status of the bankrupt. 
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Chapter i. THE ADJUDICATION AND ASSIGNMENT. Thead- 

IV. judication 

a. The effect of a Foreign adjudication in ^'^^ assign- 
England, 
The general principle is that the Foreign assign- Effect of a 
ment will be recognised in England, even if the adjudica- 
property of the bankrupt has been attached by England. 
an English creditor after the adjudication in bank- story, 
ruptcy, with or without notice of the foreign pro- §§ 403— 
ceedings. 
re Blith' In re Blithtnan the bankrupt was entitled to a 
L. R. I share of residue, consisting of a sum in Chancery 
^- ^3- in England ; he had been adjudged insolvent under 
an Act of the Australian legislature, by which per- 
sonalty of insolvents vests in the trustees by virtue 
of their appointment. The fund was claimed both 
by the assignees and by the executrix. 

It was argued that as there had been an in- 
solvency abroad, it was equivalent to a foreign 
judgment, and the Court would by Comity give 
effect to it, irrespective of the question of domicil. 
To this argument Romilly, M.R., said he was dis- 
posed to assent ; but not so as to give effect to it 
in the way asked by the petition : — * I think that RomUly^ 

* the legal personal representative must receive the 
' fund in the first instance, and that the assignees 
'can only obtain payment here by suing for the 

* amount. If a person domiciled in England had 
*in his life contracted debts abroad, for which a 
' foreign judgment had been obtained, the judgment 
'creditor might sue the legal personal representa- 

* tive here for the debt : but questions of priority 
'might then arise between the foreign judgment 
' and other judgments here ; those could only be 
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Full effect was therefore to be given to the 
foreign assignment, but it was to be treated exactly 
as any other foreign judgment, and an action 
brought upon it 

This case lays the foundation of the doctrine 
which received its completion in re Davidson's ^^ ^^^*^- 

soft s 

SeUlements. James, L. J., held that irrespective oi Settlements, 
the question of domicil, the fact of there having Eq-^isl 
been an adjudication in insolvency in Queensland, 
and there being debts proved in the insolvency still 
unsatisfied, rendered it necessary that a sum of 
money paid into Chancery in England to the credit 
of the insolvent should be applied towards pay- 
ment of the debts proved in Australia, in priority 
to any claim by an English administrator. 

The conclusions may be stated to be, that if 
during the course of English proceedings affecting 
personal property, notice is given that the owner of 
the property has been adjudicated bankrupt by a 
foreign Court, the English Court will recognise, and, 
if requested, will give effect to the foreign adjudi- 
cation, by staying the English proceedings ; and in 
a suit by the foreign trustees, by ordering the pro- 
perty to be handed over for the benefit of the cre- 
ditors under the foreign insolvency : — 
And that, even if the English proceedings have 
terminated, and the property has been attached in 
Ignorance of the insolvency abroad, yet that in- 
solvency will be recognised, and effect will be given 
to it in an action by the trustees against the at- 
taching creditor, on the foreign order of insolvency 
as on a foreign judgment. 

Where jurisdiction in bankruptcy has been 
assumed by the Foreign Court, it is presumed 
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Chapter 
IV. 



Solomons 
V. jRoss. 
I H. Bl: 
13111. 



yoiit't V. 

Depon- 
thiai. 
I H. Bl: 
13211. 

Neale v. 
Cotting- 
ham. 

1 H. Bl: 
13211. 

Phillips V. 
Hunter. 

2 H. Bl: 
402. 



that the question must be considered in the^**^/** 

. . . . t Dank- 
same manner as assumed jurisdiction in other ruptcy. 

cases. cf: p. 88. 



The principle must be taken to apply to Realty. 

personal property alone : As regards realty, cf: 

the rule that it must be governed by the lex § 4;^' 

rei sitcB is of universal application, and it 

cannot therefore be considered to pass to the 

assignees under an adjudication of a foreign 

Court ; although the laws of the foreign state 

should assume to vest such property in the 

persons appointed to collect the bankrupt's 

estate, — as would appear to be the case under 

the iSth section of the English Bankruptcy 

Act of 1869— (32 & 33 Vic : c. 71). 32 & 33^^^ 

s. 15. 
* In Solomons v. Ross, money attached by an indi- 

'vidual creditor after an assignment in Holland, 

' was decreed by Lord Hardwicke to be paid to the 

'attorney of the assignees for the benefit of the 

* creditors ; plainly considering each creditor as 

* bound by the assignment, and the money recovered 

* here as referable to Holland, the country of the 
' debtor. The same is to be inferred from Jollet v. 
^ Deponthieu and Neale v. Cottingham' (Majority 

* of the Court — Phillips v. Hunter,) 

' The determinations of the Courts of this country Ldi 

* have been uniform to admit the title of foreign ^^^Co^^ 

* assignees : As in Solomons v. Ross and Jollet v. ^-J- 

* DeponthieUy where the laws of Holland, having, in 

* like manner as a commission of bankrupt here, 
' taken administration of the property, and vested it 
' in the curators of desolate estates, the Court of 
'Chancery held that they had immediately on 

* their appointment a title to recover the debts due 
< to the insolvent in this country, in preference to 
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rights of 
foreign 
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nised. 



Effect of 
English 
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tion 
abroad. 

Story, 

§§403— 
409. 

Ld\ 

Lough' 

borough^ 

c.y. 



Ld: Mans- 
field, c.y. 



Ld'. 
Thurlow, 



Judgment 
abroad 
without 
r^ard to, 
or in 



* the diligence of the particular creditor seeking Chapter 
*to attach those debts.' (Lord Loughborough, C.J '- — 

-Sillw. Worswick.) wJ;:oick. 

Further, if any special or peculiar right is given i H. Bl: 
by the foreign law to the trustees, the English 
Courts will respect it ; — ^As in Alivon v. Fumivaly ^^^^^^^, 
where the right of two out of three syndics to sue 3 L- J- Ex- 
under a French bankruptcy was recognised. ^^^' 

/8. The effect of an English adjudication abroad. 

In countries where the same principles as to the 

recognising foreign judgments obtain as in England, 

there is no doubt that an English assignment in 

bankruptcy will be acknowledged. 

'If the bankrupt happens to have property which 

* lies out of the jurisdiction of the law of England ; 
' if the country in which it lies proceeds according 

* to the principles of well-regulated justice, there is 
' no doubt but that it will give effect to the title of 

* the assignees/ (Lord Loughborough, C.J., Sill v. 
Worswick^ See also Le Clievalier v. Lynch, in Le 

which case Lord Mansfield said : — * If a bankrupt y. Lynch, 

* has money owing to him out of England, the ' ^o^gl- 

* assignment under the bankrupt laws so far vests 

* the right to the money in the assignees, that the 

* debtor shall be answerable to them and shall not 

* turn them round by saying he is only accountable 

* to the bankrupt' ; and ex parte Blake in which it expx 
appeared that the American Courts had not recog- ^^^" g^. 
nised an English assignment ; Lord Thurlow said : 398. 

— * I had no idea of any country refusing to take 
' notice of the rights of assignees under our laws : 
' and I believe every country on earth would do it.' 

But where, either without regard to, or in ignorance 
of the English assignment, there has been a judg- 
ment by attachment given abroad, great complica- 
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Cl^pt^r tions arise ; and the form of the enquiry in reality ^?^?j?^??, 
'. — is : — What respect is to be paid to the foreign judg- align- 
ment under such circumstances ? ^^^^' 

What 

If intimation of the English bankruptcy is given respect to 
to the Foreign Court, it ought, as we have seen, to !^ P^'d to 
respect it, and not allow the suing creditor to attach 
the property : — But if, although intimation is given, 
yet the Foreign Court disregards it and the attach- 
ing creditor recovers, both Story and Westlake are 
agreed that the English Courts will abide by the 
foreign decision ; * if the local laws (however in cor- f^^o^- 

* rectly on principle) confer on him an absolute 
' title ':—* Although; adds Story, 'it s/wu/d be 

* disregarded.* 

This agrees with the general theory of Foreign Nation- 
Judgments: But here a distinction is drawn depen- p^° 
dent upon the nationality of the party who has 
recovered under the foreign judgment If the Where the 
creditor be an Englishman, he will be held to have recovered 
recovered to the use of the assignees. ^y ^Jl ^ 

_,, . . 1 1 • t r. 1. . • English- 

T he prmciple upon which this distinction rests man. 
seems to be that the English creditor should have. Difference 

between 

and perhaps has, proved under the English Com- English 
mission : — The object of his suit in the foreign ^^. 
Court is therefore to obtain an unfair advantage, creditor, 
which the English Courts, proceeding on the 
principle of equality among the creditors, will not 
allow him to retain. But the case of the foreign 
creditor is different : In seeking to attach the 
property, he is only pursuing his legal remedy; 
and not being subject to the English laws, he does 
not endeavour thereby to avoid any obligation 
under them. He may indeed prove under the 
English Commission ; but, as we shall see, he will 
be compelled, if he does so, to bring into the 
general fund any money he may have already 
recovered. 
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Before considering the cases, it will be necessary Chapter 

to carry the doctrine one step further : ! 

Notice It is immaterial, in the case of an English creditor, 
material whether the trustees gave notice of their claim to 
m case of ^}^g Foreign Court, or not : — for the question of 
man. notice cannot affect the motives of the creditor in 

attaching the property by the aid of the Foreign 
Court. 

The leading cases upon the point are Sillw, Wors- *2f ^' . , 
wick and Phillips v. Hunter [on appeal from s. c. i H. Bl: 
sub nom : Hunter v. Potts\ The doctrine was also „/:„.. 

-^ Phillips V. 

acted upon in Ireland in re Robinson, Hunter. 

Majority In Phillips v. Hunter the majority of the Court — ^^; ^^' 

Court in Macdonald, C.B., Thompson, Perryn, Hotham, BB : Hunter v. 

^HuHu^^* Rooke, Heath, J J :— held that, with or without ^e(:f\ 
notice by the assignees, an English creditor, having 182. 
recovered money by process of attachment in a ^^ ^<>^^*^' 
foreign country, received it to the use of thenlnCh: 

Eyre.cy. English assignees. Eyre, C.J. , however dissented, ^^'^ ^' 
treating the question on the general principles of 
the recognition of foreign judgments, and refusing 
to take into consideration the fact that the judg- 
ment had been obtained in contravention of the 
English Laws. But this principle always has been 
recognised, and to such an extent that in Macintosh Macintosh 
v. Ogilvie *Lord Hardwicke, by a writ of ne fxeat\^.^^^\^ 

* prevented the creditor from going to sue in Scot- '9i- 

* land after the bankruptcy. By giving this pre- 
' ventive remedy against an unconscientious prefer- 

* ence, which one creditor might have obtained over 
'the others, his Lordship must be understood to 
'say that the creditor was bound, as far as the 
' circumstances would enable him to apply them, 
'by the bankrupt laws of this country; and had 
' that creditor effectuated his payments in Scotland, 
' it would seem that his Lordship, in order to be 
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Chapter 'consistent, would have obliged him to have 

'- — ' accounted with the assignees if the fund had been 

' brought within his jurisdiction.* (Majority ot the 
fillips V. Court — Phillips v. Hunter) 

2 H. Bl: Lord Chief Justice Eyre however ridiculed the 
402. proposition that a British subject shall not be 

allowed to contravene a British Act of Parlia- 
ment: — 'It is a specious and very splendid pro- ^^'^-^^ ^'T- 
position ' he said, ' but it is not solid ; and if it 
were solid, it concludes nothing towards the 
support of this action. As a proposition in 
ethics, I have no objection to it; but considered 
as a proposition of law, it is too general, concluding, 
as I have before observed, in nothing.* * It was 
well said in the argument, you admit an American 
might in this case have pursued his legal diligence 
in the Courts of his own country, notwithstanding 
our bankrupt laws, and that you could not have 
taken from him the money recovered, and given 
it to the assignees : Will you then compel a 
British subject to sit still and see the foreigner 
exhaust that fund, which might have satisfied his 
debt and so far relieved the fund for the creditors 
at home.^ I have heard no answer to that 
question.' 

The answer seems to be that it would be the 
duty of the assignees to get possession of the 
money for the benefit of the creditors. 

It must however be noticed that the majority of The judg- 
the Court declared that the judgment was not dis- in realUy 
regarded, but rather regarded ; for since the money ^^^' , . 
recovered, if retained by the plaintiff, would be in 
contravention of an Act of Parliament, and the 
recovery therefore must be taken to be for the use 
of the assignees, yet the judgment was still final 
and conclusive betiveen the parties : — ' In an action 
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for money had and received, the receipt shall be Chapter 

always deemed to enure to the use of him who -' — 

hath the right, even though it be taken in an 
adverse title.' To this Eyre, C.J., replied, that, 
upon a judgment recovered and executed, which 
for the sake of argument I suppose ought not to 
have been recovered, an action for money had and 
received will not lie for anybody, not even for the 
person against whom the judgment has been so 
unjustly recovered/ 



Judg- 
ment 
recovered 
by a 
foreigner. 

Westlakg, 



Division of 
subject 
for con- 
sideration: 

a. English 
trustee 
going 
abroad. 



Policy of 

English 

Bank 

ruptcy 

Laws. 



The last question to be considered is — Will a 
foreigner who has recovered without notice of the 
English bankruptcy be held to have recovered to 
the use of the trustees ? 

To this Westlake gives an affirmative answer ; 
but Story does not distinguish this from a recovery 
by a foreigner with notice, in which case, it will be 
remembered, the foreign judgment will be respected. 
Eyre, C.J., in Phillips v. Hunter did not approve o( Phillips y. 
the principle that the foreigner should be held to 2 h. Bi: 
have recovered to the use of the trustees ; nor did 4°^* 
Lord Loughborough, C. J., in Sill v. Worswick. •^H^ v- . 

Let us consider first what would result from the i h. b1: ' 
English trustee going abroad to recover the debt : ^^' 
He finds it has been already recovered by a foreign 
creditor before notice could have been given : it 
must be very doubtful whether the creditor would 
be compelled to refund to the trustees ; for the 
foreign Courts cannot be expected to take notice 
of the policy of our Bankruptcy Laws, the insuring 
of absolute equality among the creditors : which 
policy alone guides our Courts in holding the 
English creditor to have recovered to the use of 
the trustees, so as to prevent his obtaining a larger 
proportion of his debt than the other creditors. 
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182. 
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I H. Bl: 
665. 
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Next, let us consider what would be the effect /3- Foreign 
of the foreign creditor, who has recovered abroad coming to 
without notice, coming into this country. The England 
same result seems to be arrived at : For when the recovery. 
English creditor sues pending a bankruptcy, the 
law presumes him to sue as trustee for the other 
creditors, wherever the action may be brought : 
but this presumption cannot be raised in the case 
of a foreign creditor who does not choose toprove 
under the English Commission. 

Nevertheless, an English creditor having recovered 
a debt in the English Courts against a person who 
has been declared insolvent by a Foreign Court, 
and of which insolvency no notice has been given, 
will be held liable to refund at the suit of the 
foreign trustee. 

The paragraph from Westlake is as follows : — 

4. And lastly, we may probably add that if no intima- Westlake, 
tion was given previous to the completion of the recovery 
by attachment, the same presumption — (that the money 
was recovered to the use of the assignees) — will be 
raised, and the creditor, whether foreign or English^ 
compelled to refund, although the law of the place of 
attachment might refuse efficacy to such intimation 
even if given pendente lite. 

[At least no enquiry seems to have been made about the 
law of the place of attachment in Hunter v. Potts^ 
Sill V. Worswick^ or Phillips v. Hunter ; and the dis- 
tinctions there suggested on the creditor's nationality 
refer only to the case of an intimation actually given.] 



ii. Injunctions during the Pendency of injunc- 
Bankruptcy Proceedings. pending 

proceed- 



During the pendency of the bankruptcy pro- jngs. 
ceedings and before the final order of discharge, the Power of 
Court will protect the bankrupt from any vexatious 

P 



Court to 
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protect harassing on the part of his creditors, under sec- Chapter 
^ ^^' tion 13 of the Bankruptcy Act, 1869. ' 



32 & 33 

Vic: c. 71, 
s. 13. 
Power of 
Court to 
restrain 
proceedings 
against 
bankrupt. 



Protection 
against 
foreign 
creditors. 



Identity 
of parties. 



Applica- 
ti >ns for 
injunction 
where 
foreign 
creditor 
not party 
to bank- 
ruptcy. 



32 & 33 Vic: c. 71, s. 13. 

The Court may, at any time after the presentation of a 
bankruptcy petition against the debtor, restrain further 
proceedings in any action, suit, execution or other legal 
process against the debtor in respect of any debt prove- 
able in bankruptcy, or it may allow such proceedings, 
whether in progress at the commencement of the bank- 
ruptcy or commenced during its continuance, to pro- 
ceed upon such terms as the Court may think just. The 
Court may also, at any time after the presentation of such 
petition, appoint a receiver or manager of the property or 
business of the debtor against whom the petition is pre- 
sented or of any part thereof, and may direct immediate 
possession to be taken of such property or business or any 
part thereof. 

The question we have to consider is, how far the 
English Court is able to protect the bankrupt from 
proceedings taken by his foreign creditors in foreign 
Courts. 

The discussion under the head of Injunctions 
and the plea lis alibi pendens must be remem- 
bered : — It is presumed that the principles there 
enunciated will, so far as they are applicable, bear 
upon the point now under consideration : Their 
application will be to those bankruptcy cases in 
which there exists an identity of parties : that is, 
where the person who is sought to be restrained 
from suing is a party to the English bankruptcy. 

Attempts have however been made to induce the 
Court to issue an injunction to restrain foreign cre- 
ditors from suing in a foreign Court, irrespective of 
the question whether they have proved under the 
English Commission. Lord Cranworth, L.C., in 
Maclaren v. Stainton, Maclaren v. the Carron Iron 
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Chapter Co : said that ' there must be a very strong case to 

' induce the Court to restrain a foreigner, domiciled 

Maciaren < jn another country, from proceeding to obtain 
Stainton 'payment of debts according to the law of the 
v.^arron 'country in which he is domiciled, thus appearing 
C^' ' to admit the possibility of such an injunction 

Ch: 332. * being granted ; but, as was pointed out by Bacon, 
re Chap' C J., in re Chapman^ the Court will not make an 
L. R. 15 order which must of necessity be brutum fulmen, 
Eq: 75- as it has no means of enforcing its order against 

the foreigner. 
^inellv. The Court acted upon this principle in Penneliv. 
3 De G. Roy : An action was brought by a Scotch creditor 
J^g^ ^' in Scotland, who had not proved under the English 
bankruptcy, against the assignees to recover out of 
the bankrupt's Scotch realty an amount equal to 
the dividend which would have been payable on 
the debt: The proceedings were shown to be frivo- 
lous, but the English Court refused to interfere : — 

* It is not the duty or function, or within the power Knight- 
'of the Court to restrain men from prosecuting '^'^^^ '^' 

* frivolous, litigious, and desperate suits, merely be- 

* cause they are so, — at least unless the experiment 
' shall have been repeated once or twice. A creditor 
' who has not proved or claimed, nor seeks to prove 
' or claim under an English bankruptcy, is under no 
' obligation, nor owes any more duty to the assig- 
' nees, or the other creditors, than he would if he 
'were no creditor at all, and consequently, if he 

* enters into a foolish and perverse litigation with the 
'assignees, they must defend themselves as other 
' men do when prosecuted by the owner of an ima- 
'ginary grievance.' (Knight-Bruce, L.J.) And 
from Turner, L J., we have once more a recognition 
of that principle which underlies the whole subject 

of foreign judgments : — ' I have less hesitation in p^'7'<'''> 
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' refusing to grant the injunction, because it is the Chapter 

cf: p. 92. ' duty of this Court to give credit to foreign Courts '. — 

* for doing justice in their own jurisdiction/ 
Where gut, if the creditor has become a party to the 

creditor is English bankruptcy by proving his debt under it, 
ban1c-^^° the Court will then have jurisdiction over him, and 
ruptcy. will therefore have the power of enforcing any 
order it may make against him. 

This principle fully appears from the cases 
already quoted ; it was also acted upon to some 
extent in the following, the only diflference being 
that in the case of the foreign creditor, his express 
submission to the jurisdiction, by proving his debt, 
is requisite. 

In ex parte Orvtiston, re Distin, an injunction was ^^P'- . 
granted against an English creditor who was suing re Distin, 
in a foreign Court for a debt incurred in England. ?^ ^. T: 

In ex parte Taity re Tait, the injunction was ^ ^. 
granted to restrain the prosecution of an action Tait, re 
in Ireland upon a claim which, if due, was proveable l. r. 13 
under a deed of inspection ; and the question neces- ^^' 3ii- 
sarily to have been decided here. 

Corollary. As a corollary from this doctrine we have the 

Money ^ase of Selkrig v. Davis, where it was held that a SelkHgv, 

already ^ T^tvttit 

received to person cannot come under an English commission 2 Rose 
into com- ^ ^i^hout bringing into the common fund any money 291- 
mon fund, that he may have already received abroad. 

See also Cockerell v. Dickens. Cockerell 

Bank- With regard to the bankruptcy of partners, or i'm. d. & 

^rtners ^^ pcrsons partners in firms carrying on business ^^ ^- 45- 

in two or more different countries, the same rules 
identity hold good as to the identity of the parties to the 

-f parties. ^^^,^ bankruptcies. sHckwood 

In Brickwood v. Miller , one of the partners of a v. Miller. 
West India firm resided in London and became 279. 
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Chapter bankrupt. A creditor both of the firm and the 
' partner attached property in the West Indies : he 



was held entitled to retain the money he had 

received to the extent of satisfying his joint debts, 

but to be accountable to the assignees for the 

overplus. 

<!xp'. So, in ex parte Cridlandj a joint commission of 

3 V. & B. bankruptcy here was not superseded on the ground 

94- of a separate commission against one of the 

partners proceeding in Ireland. 

Similarly as to the restrictions against double Restric- 

c tions 

Pl'OOl- against 

expx In ex parte C/ievalier, re Vanzeller^ there was a double 

Chevalier, c \ u j - a.^\. r - cl proof. 

re Van- process of msolvcncy abroad agamst the foreign firm, 
^^m' ^^^ ^ commission against an English partner. The 
& Ayr: foreign firm had drawn bills on the partner who was 
^^' trading on his own account in England, payable to 

an agent of the foreign government : he was re- 
strained from receiving dividends here, unless he 
expx elected not to prove under the insolvency abroad. 

reDeane^ And in ex parte Goldsmithy re Deane, bill-holders 
De G. & of a firm in Pernambuco, having received a dividend 
- under a coiuordata by Brazilian law, were held not 
entitled to prove under the English bankruptcy, 
although different rules as to distributing the joint 
and separate estates existed in the two countries : 
unless, it is presumed, the money thus received were 
brought into the common fund in England. 

Analogous to the plea lis alibi pendens^ is an Applica- 
application to expunge a proof under the English expunge 
bankruptcy because the foreign creditor hasPr^^,^^'^ 

1 1 . . 1 1. . 1 /• . English 

already mstituted proceedmgs in the foreign proceed- 
exp country for the recovery of his debt. This appli- *"^' 

worth re cation was made in ex parte Cotesworth, re Van- 
Vanzeller, zelkr \ but the Court refused to expunge the proof 
Ch: 281. in the absence of all evidence as to the nature of 
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the process abroad ; as it did not appear whether Cliapter 
that process was a satisfaction or security, and 



it would be unjust to expunge proof, and turn it 
into a claim : — An injunction was not asked for. 
Foreign If the foreign Court has suspended a claim, this Frith v. 

suspension . ,.. . , , ... Wollaston 

recog- suspension Will be recognised, and an action m the 21 l. J: ' 
niscd. English Courts on the claim will be stayed. {FHth Ex: I'os'. 
V. Wollaston) 



iii. The Final Discharge, and its Effect 
ON THE Bankrupt's Obligations. 

Effect of ^ Hitherto we have considered only the effect of 

dUchajge^'^^^'^^P^cy ^'^ the bankrupt's own property, and 
on his on the debts owing to him ; we now advance to the 
tions. last stage of the proceedings — the order given by 

the Court that the debtor be discharged from his 

obligations. 



a. Where tJu discharge is by the Courts of the 

country of the contract. 

Discharge There is no doubt that an obligation is extin- 
of con^ ^ guished by a discharge under the laws of the 
tract. country where the contract was entered into, and 
obligation that this discharge will be recognised by the Courts 
extin- Qf every other Country. Bdllantyne 

guished. rru- • • 1 i. j • r, 77 ^ ^- ^<>^^S^ 

This principle was acted on in BaUantyne v. Cooke's 
Golding : but in Pedder v. Macmaster it appears to gth'^j^JS 
have been thought an open question. It was how- Pedder v. 
ever finally established by Lord Ellenborough, CJ., ^^, 

j.d'. Ellen- in Potter v. Brown : — * The bankruptcy and certifi- 8 T. R. 

^^^ ' ' cate would have been a discharge of the debt in ^tier v. 
' America, and it mu^t by the Comity of the Law -^^^«^- 
of Nations be the same here.' This was followed, 124. 
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Ohaptar in Quelin v. Moisson, Gardiner v. Houghton; and 
Gierke v. Emery at Nisi Prius. 



^«^/j« V. < The eeneral form in which the doctrine is ex- No ques- 

Moisson. . , . - 1 ion as to 

I Knapp. 'pressed, seems to preclude any consideration ofj^^^j^^j 
266n. < ^g question between what parties it is made : ity of 
V. Hough- ' whether between citizens, or between a citizen and ^^J^^ * 
2^6 & s ' ^ foreigner, or between foreigners. § 34o- 

743. * The rule is not founded upon the allegiance due 

Gierke v. * from citizens or subjects to their respective govern- 
I F. & F. ' ments, but upon the presumption of law that the 
^ • ' parties to a contract are connusant of the law5 of 

' the country where the contract is made.' (Story 
— Conflict of Laws, § 340.) 

But the question always to be considered is, Foreign 
whether the foreign discharge is absolute in the f^^^e^^^^ 
country where it was given. absolute. 

Thus, in Quelin v. Moisson^ the Privy Council held 
that a bankrupt discharged under the laws of France 
could not be sued in England either for a debt proved 
under it, or for a debt not proved under it. 

Before coming to a decision, the following ques- 
tions were put to a French advocate : — 

i. Could a person whose property had passed 
to the Syndics under the law ^ de la faillite* 
afterwards be sued by any creditor who had 
proved his debt before the Syndics ? 
ii. Did he lose this protection by a sentence 
^ par contumace' as a fraudulent bankrupt.? 
The answers were: — 

i. He could not be sued even by one who had not 

proved, 
ii. The sentence ^par contumace ' did not give any 

creditor a new right to sue. 
So, if there is not a complete discharge of his 
effects as well as of his person, it will not be recog- 
nised as a discharge in any other country. 
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Discharge In ex parte Burton, this question was raised as to Chapter 
to^^^j^ a composition in Holland : In that country pro- 



bonorum ceedingrs are adopted similar to the cessio bonorum ^Sf'\^ 

not recog- ^ ■"■ , nurton. 

nised. among the Romans, by which the debtor is only 3 M. D. & 
exempt from imprisonment, his debts remaining ' ^ ^' 
until fully paid. The composition was therefore 
held not to have discharged the obligation. 



Discharge 
by country 
not of 
contract. 



Westlake. 

Comity 
should 
declare 
obligation 
extin- 
guished. 



Story, 

§342. 
The obli- 
gation is 
not extin- 
guished. 



But 

)8. Where the discharge is by the Courts of a 
country not the country of the Contract, 

the question is very difficult of solution: — Is an 
obligation, contracted in one country, extinguished 
by a discharge under the laws of another country } 
* There seems to be no juristic principle,' says 
Westlake, 'which compels an affirmative answer. 

* But the case is eminently one for the application 

* of Comity between those nations which have insti- 

* tuted such discharges in their respective systems 
' of law. The maxim that they are granted by the 
'jurisdiction of the debtor's domicil becomes a part 
' of the knowledge with which men are presumed to 
' contract.' 

But Story very positively asserts that the opposite 
doctrine, namely, ' that a discharge of a contract by 
' the law of a place where the contract was not 
' made, or to be performed, will not be a discharge 
' of it in any other country. 

The authorities in support of Story's proposition 
are, Bell's Commentaries ; Burge's Commentaries 
on Colonial and Foreign Law ; and the following 
cases : — 

Quin V. Keefe'^ 

Smith V. Buchanan^ 

Lewis V. Otven^ 



2 Bell. 

§ 1267, 

pp: 688— 
692, 5th 
ed: 

3 Burge. 
pt: 2, ch: 
22, pp: 
924—929. 

I2 H. Bl: 

553. 

2 1 East, 6. 

»4B. & 
Aid: 654. 
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Ohapter Phillips v. Allan^ 
' Bartley v. Hodges 



*8 B. &c. and the Scotch case Rose v. M'Leod^ 
6 *L T. Of these, the most important is Smith v. Buchanan : 
Q. B. 352. The contract was entered into in England : the 
Dun^^o^ discharge was under an Insolvent Act in Maryland, 
Smith V. U.S.: Lord Kenyon held that the discharge was no 
Buck' jjj^j. |.Q 3^ gyjt upon the contract in the English 

anan. ^ ^ 

I East, 6. Courts : — ' It is impossible to say that a contract Ld\ Ken- 
'made in one country is to be governed by the '^^'^' '•^' 
' laws of another. It might as well be contended 

* that, if the State of Maryland had enacted that no 

* debts due from its own subjects to the subjects of 
' England should be paid, the plaintiflf would have 

* been bound by it. This is the case of a contract 
' lawfully made by a subject in this country, which 

* he resorts to a Court of Justice to enforce ; but the 
' only answer given is, that a law has been made in 
'a foreign country to discharge these defendants 

* from their debts on condition of their having 
' relinquished all their property to their creditors. 
' But how is that an answer to a subject of this 
' country, suing on a lawful contract made here } 
' How can it be pretended that he is bound by a 
' condition to which he has given no assent, either 
' express or implied } ' 

Wolff y. Thus, in fFic»^ v. 0;ir/^^/;«, a receipt in accordance 
6 M. & S. ^^^^ ^^ arbitrary ordinance made by the govern- 
92. ment of Denmark pending hostilities with Great 

Britain, specifying a rate at which debts owing by 
Danes to Englishmen were to be paid, was held to 
be no answer to an action here against the Dane 
for the debt ; the ordinance not being conformable 
to the usage of nations. 

Story thus extends the doctrine : — * If a state Extension 
' should by its own laws provide that a discharge of u-ine!^ 
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Story, * an insolvent debtor under its own laws should be a Chapter 
' discharge of all the contracts, even of those made * 



' in a foreign country, its own Courts would be 
'bound by such provisions. But they would or 
* might be held mere nullities in every other 
' country.' 

Upon this point therefore the two great and 
learned writers upon the subject are in opposition 
to each other. Westlake indeed has gone to the 
extent of asserting that ' there seems to be some 
' advance towards the establishment of the comity ' 
he contends for : and he takes the case of Edwards Edwards 
V. Ronald before the Privy Council, as finally estab- i*Knapp. 
lishing the doctrine. ^59. 

Dis- But Edivards v. Ronald is one of a class of cases 

undw^Act which apparently go some length towards support- 
of United ing this principle, but which were explained in 
abT^utiT Bartley v. Hodges, three years after Mr: Westlake's ^^^rt^eyw, 
TT °S book appeared ; and again in Ellis v. M' Henry, 30 L. j: 

Uniteu. f) Tl 10 

Kingdom. The Privy Council held that a certificate of con- j^' ' ^^ 
formity obtained under a commission of Bankruptcy M' Henry, 
in England was a bar to an action for a debt ^' p ' ^^g 
contracted by the bankrupt in Calcutta previous to 
his bankruptcy ; although the creditor had no 
notice of the commission, and was resident in 
Calcutta. 

So in Sidaway v. Hay^ a debt contracted in Sidcavay 
England by a trader residing in Scotland was held 3 b. a'c. 
to be barred by a discharge under a sequestration '2- 
in conformity with 54 G. III. c. 137 ; in like manner 
as debts contracted in Scotland. 

The principle upon which these cases proceeded Phillips v, 
was pointed out by Bayley, J., in Phillips v. Allan^ ^^^\ q 
and his explanation was approved in the two recent 477- 

Bayiey, J. cases mentioned above : — * A discharge of a debt 
' pursuant to the provisions of an Act of Parliament 



DISCHARGE IN BANKRUPTCY. 219 

Cliapter 'of the United Kingdom, which is competent to 
' * legislate for every part of the kingdom, and to 



'bind the rights of all persons residing either in 
' England or Scotland, and which purports to bind 
' subjects in England and Scotland, operates as a 
' discharge in both countries/ 
Philpotts Thus, in Philpotts v. Ready an insolvent's certificate 
9 Mo: 623. ^^ Newfoundland under 49 G. III. c. 27, s. 8 was 
pleaded in bar to an action in England for a debt 
contracted in England prior to the insolvency : 

Section 8 provides ' that a certificate obtained under a 49 G. III. 
' declaration of insolvency in Newfoundland, shall, when c- ^7> s. 8. 
•pleaded, be a bar to all suits for debts contracted in 
* Newfoundland and in Great Britain prior to the insol- 
' Ycncy.' 

We may now proceed to notice some of the 

decisions of the Scotch Courts. 
Ferguson In Ferguson V. Spencer, the right to sue in an Scotch 
lo^^f^' English Court on an English contract was held to 
C. P. 20. pass to the assignees under an Irish Bankruptcy 

Act ; ' the Act being that of the Imperial Parlia- 
BartUy v. < ment.* (Wightman, J. — Bartley v. Hodges.) 
30 L. J: In the Royal Bank of Scotland v. Cuthbert (or 
Q. B. 352. Stein* s case) and in Selkrig v. Davis , the Court of 
y,Cuth' Session held that the Commission of Bankruptcy 
berL vested the personalty of the bankrupt in the 

462. App: assignees wherever situate : And in the former case 
Selkrig s, ^g £nd that the Court were also unanimously of 

Davis, 

2 Rose, opinion that the English certificate was a complete 
^^^* discharge of every debt that could be proved under 

the commission whether English or Scotch. But 
since foreign debts may be proved under the 
English bankruptcy, they would appear to be 
included in this decision ; and Mr : Westlake 
evidently assumes that such was the meaning of 



decisions. 
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the Court, since he says that the case is overruled ^^'j^*®' 
by Rose v. ATLeod, If the Court meant to confine 



this expression of opinion merely to English or^X-Ik 
Scotch debts, then it falls within the same principle 4 Shaw & 
as Ferguson v. Spencer, And since Lord Meadow- 308. 
bank was one of the judges both in Stein's case and 
in Rose v. M'Leod, it may be presumed that this is Ferguson 
the correct interpretation of the decision. i© i^^ 

In Rose v. M'Leod, a debt contracted and pay- ^- ^- ^°" 
able in Berbice was held not to be discharged by a 
certificate under an English Commission of Bank- 
ruptcy. 

The following also are important Scotch decisions on the 

subject of a Foreign Bankruptcy : — 

Colvillev. James (Sc : Ses : Ca : 3rd Ser : Vol I., p. 41). 



Young V. Bucket ( „ „ „ 


„ II., p. 1077). 


Goetze v. Aders ( „ 4th „ 


„ II., p. 153) 


citing, 




Strother v. Read^ and 




Maittand V . Hoffman, 




Phosphate Sewage Co w. Lawson ( „ „ 


„ v., p. 1 125). 



Doctrine Bartley V. Hodges and Ellis v. M'Hefiry have Barttey v. 

set^tkd.^ ^ *hen completely established the doctrine that an ^^S'^- 

obligation is not destroyed by a discharge under Q. B. 352. 
the laws of a country not the country of the con- ^j^^- 
tract: all the judges, Wightman and Blackburn, L. R: 6 
JJ.; Bovill, C.J., Brett and Willes, J J., approving ^- ^- ^^8. 
Story's proposition, and Lord Kenyon's reasoning Buck- 
in Smith V. Buchanan, V%^\ ^ 

I East, 6. 

Result. We have therefore this result : — 

Hypo- a contract entered into in France : — a dis- 

^^^ charge under the Bankruptcy Laws of Eng- 

land: — in an action in the French Courts 
on the contract, they will be justified in 
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Chapter refusing to acknowledge the English dis- 

XV* 



charge. 
But, since foreiefn debts are proveable under the All obli- 

111.1 gallons 

English Bankruptcy Laws, and the discharge and discliarged 
certificate under those laws protect the goods and J^ ^°^JJ^ 
the person from all debts proveable under the granting 
Davis V. commission {Davis v. Shapley) ; in the English ^^^^^^^e. 
I B.& Ad: Courts the debtor will be held to be discharged 
54- from all his debts and obligations whether English 

Armani y, or foreign. Thus in Armani V. Castrique, Pollock, 
14 L. J: C.B., said: — *I have no doubt that if this were di^ljock. 
Ex: 36. i foreign contract, the defendant's bankruptcy would 
'afford an answer to the action. Inasmuch as the 

* goods of a bankrupt all over the world are vested 

* in his assignees, he is discharged by his certificate^ 
' It would be a manifest injustice to take the pro- 
' perty of a bankrupt in a foreign country, and then 

* to allow a foreign creditor to come and sue him 
' here. The English certificate is an answer to 

Gillv. ' every contract by the bankrupt made in any part 
Barron. < of the world.' This was approved by the Privy 
P. C. 157. Council in Gill v. Barron. 

Continuingthe hypothetical case suggested above, Result, 
the further result is, that 

in an action in the English Courts on the Hypo- 
same contract, they will be justified in case con- 
acknowledging the English discharge. tinued. 
But, supposing an action brought in the French 
Courts, and judgment recovered : and then 
an action in England on the French judg- 
ment : it seems that the English Courts 
could not do otherwise than give effect to 
it ; for it has proceeded strictly in accordance 
with the principles of International Law 
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Story's 
extension 
of the 
doctrine 
applies to 
England. 

cf.p. 217. 



H)rpo- 
thetical 
case con- 
cluded. 



recognised by our Courts ; namely, that a Cli»pter 

discharge by the laws of a country which is ! — 

not the country of the contract does not 
release the debtor from the obligation. 

England therefore is one of those States ' by its 
' own laws providing that a discharge of an insolvent 
' debtor under its own laws is a discharge of all the 
' contracts, even of those made in a foreign country. 
' Its own Courts have declared this to be the law.' 
Therefore such judgments would or might be held 
mere nullities in every other country. 

To complete the illustration afforded by the 
hypothetical case : — 

The action brought on the contract in Eng- 
land : the defendant's plea of bankruptcy 
and discharge held good : The French 
Courts would be justified in refusing to 
acknowledge such judgment, and in allowing 
the plaintiff to recover on his contract. 



General 
summary. 



It is believed that the bankruptcy laws of France 
and of Germany are similar in this respect to the 
English. A discharge under the laws of either of 
these States is therefore not recognised in the 
English Courts (although, it is to be remembered, 
the principle of the judgment is in accordance with 
the English practice), because it proceeds upon a 
violation of International Law ; — one State depriv- 
ing of his rights a subject of another State who 
has not in any way submitted to its jurisdiction. 

It is believed also that the laws of the United 
States do not arrogate to themselves that right of 
discharging foreign obligations which is claimed by 
the English laws. 

A discharge under such laws therefore, coming 
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Chapter before the English Courts is in reality recognised 
' . — so far as it goes : that is to say, the English Courts 
do not refuse to be bound by it, because it does not 
profess to bind them. 

But, were it possible to ascertain the laws of 
every country, it is not improbable that among the 
majority of States the result might b& found to be, 
that a similarity exists in their laws to those of 
England : — Were this so, then it is suggested, with 
all submission, that the case is indeed ' eminently cf: p. 216. 
one for the application of comity.' 



Odwtn V, The case of Odwin v. Forbes must be noticed, as 

f^Buck ^^ ^^ ^^^ ^"^y ®"^ ^^ which the opposite doctrine 
C. B. 57. appears to have been acted upon, and a foreign 
discharge admitted. A very careful and elaborate 
judgment was delivered by the President of the 
Court in Demerara, which was approved by the 
Privy Council. The judgment concluded thus : — 

* On the strength of cases and opinions, and on the Judgment 

of Presi- 

* principle of comity and reciprocity which had been dent of 

* shewn to exist between Enrfand and Holland in ^^"^^ ^^ 

^ Demerara. 

* matters of bankruptcy, and still further on the 

* grounds that the effect of the certificate ought in 
'justice to be co-extensive with the assignment, 

* and that if foreign Courts allowed the assignees 

* under the English commission to strip the debtor 
' of his property by giving effect to the assignment 
' within their jurisdiction, they were bound in justice 
' to give equal effect to the certificate, and not leave 
' him liable to the actions of the foreign creditors.' 
The English certificate was admitted accordingly. 

It must however be remembered that whereas 
the assignment deals with the property of the 
debtor, the discharge affects the property of his 
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creditors, which consideration mierht be sufficient to Chapter 

IV 

account for any difference in the effect accorded to ' 

them. 

Applica- In Heather v. Webb, the Court of Common Pleas Heather v. 

principle ^^'^ ^^^^ ^i" action could not be maintained on a l^r**2 

^^^hh'^ promise to pay a debt from which the debtor had C. P.D. i. 

foreign been released by a discharge in bankruptcy. 

judgments, jhe principle of the case being that the English 
release from obligation is absolute, it is presumed 
that the same principle will apply to foreign bank- 
ruptcies when the discharge by the foreign Court is 
also absolute. 

iv. Personal Status of the Bankrupt. 

Personal The Courts of one country do not regard in any 
bankrupt: ^^^ ^^ personal Status of the bankrupt of another 
Not recog- country. In some States bankruptcy is regarded 
inter- as a Criminal act, and the debtor liable to imprison- 
nationally, ixient; but this is a matter concerning the State 

alone, provided by it as a deterrent to its subjects ; 

it therefore can have no extra-territorial effect. 



Judgments The judgments we have been considering deter- 
'mg status mine the status of the individual, in the same 
are m manner as judgments in rem determine the status 



rem. 



of the chattel with reference to property; they 
clothe him with that status as against everybody 
else ; It follows that they also are in rem, and must 
therefore be recognised as binding, not only as mboyet v. 
between the parties to the suit, but in all suits and ^^^^' 
by all parties, (cf: Brett, L.J. — Niboyet v. Nibqyet) Div: i. 
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SUMMARY OF STATUS. 
Division of the subject. i66 

I, Marriage, Divorce, Legitimacy, i68 

The questions involved depend both on the place where the 

sentence upholding or annulling the marriage is pronounced, 

and on the place where the marriage was solemnized. 167. 168 

effect of Lotleys case, 168 

the old doctrine of indissolubility of English marriages. 168 

the doctrine of lex domicilii — 169 

marriage not a civil contract ; but lex loci contractus to 
prevail in cases of form or ceremonial. 169 

the doctrine of lex loci contractus, 169 

marriage a civil contract ; but lex domicilii to prevail 
in cases of polygamy, incest and statutory prohibi- 
tions. 169 

Error. 170 

Jurisdiction of the Court. 170 

divorce granted ex parte, 170 

jurisdiction created infraudem legis: eg, by taking advan- 
tage of the assumed jurisdiction in forty days by Scotch 

Law. 171 

a divorce obtained under such circumstances may be valid 

in Scotland but will not be recognised in England. 171 

question as to what domicil sufficient to found jurisdiction in 

a foreign Court 1171 

whether temporary residence not infraudem legis sufficient 

or not appears doubtful. 171 

Lolley's case and Shaw v. Gould are identical. 172 

short review of other cases. 173 

wife's domicil. 173 

Fraud and collusion. 174 

a mutual arrangement to found jurisdiction is not collusion ; 

but example of collusion in Shaw v. Gould, 174 

Q 
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the doctrine of recognition of divorce reconciled to the 

general theory of foreign judgments. 176 

Simonifi v. Mallac considered ; and the recent decisions in 

Sottomayor v. De Barros, 177. 179 

general summary of doctrines to be deduced from the 

cases. 178 

a marriage abroad, not in conformity with incapacities of law 

of domicil, though lawful abroad, not recognized, 

nor a judgment in favour of the marriage. 

converse doctrine. 179 

personal incapacities of law of domicil recognised by Courts 

of country of contract : — 

but other incapacities, e.g. of ceremonial, are not recognised, 

nor a judgment annulling the marriage on account of such 

incapacities. 

note on Mrs: Bulkley's case and the French law. 181 

II. Lunacy, 184 

Foreign finding in Lunacy recognised in England : but 
further enquiry requisite here to obtain protection of Lord 
Chancellor. 184 

Foreign curator bonis may apply for transfer of lunatic's 
money in funds. 184 

in the case of a foreigner as of right ; 184 
in the case of an English subject, reference to the master 
directed, and application usually granted, if report is favour- 
able : 185 

reasons assigned for not granting transfer, although report 
is favourable. 185 

Lunacy Regulation Act, 1853 (16. & 17. Vic: c. 70), ss.'Ss. 141 
—186 
re Sottomayor considered. 186 

III. Guardianship. 188 

Foreign appointment usually followed in England. 188 
review of the cases. 188 — 190 
ground for not following the appointment. 191 
guardianship a practical illustration of the theory of the 
auxiliary sanction. 191 

IV. Probate. 192 

general theory of conclusiveness of foreign probate. 192 

review of earlier cases 193 

cases in support of conclusiveness of probate. 193 



SUMMARY OF STATUS. 
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H,R,H. tJie Duchess of Orleans' case considered. 194 — 196 
Foreign administration granted to a minor will not be 
followed, but he will be allowed to elect his guardian. 194 
an administrator is an officer of the Court, and therefore his 
appointment is governed by the lex fori, 195 
General principle : — 

Foreign appointment not followed, if the person appointed 
is incapable of performing the duties of the office in 
England. 196 
minority depends on the lex domicilii, 196 
Powers of Court of Probate under 20. & 21. Vic: c. TJ, 

s. 73—197 

ground of attacking probate : the lex domicilii was not 

followed ; a breach of International Law. 198 

Probate a practical illustration of the theory of the 

auxiliary sanction. 199 

V. Bankruptcy, 200 

Division of the subject. 2CX) 

a foreign adjudication and assignment is recognised in 

England with or without notice of the foreign proceedings, 

either to stay an English action to attach property ; or in 

an action brought by the foreign trustees. 201 

assumed jurisdiction in bankruptcy. 202 

the doctrine applies to personalty only. 202 

peculiar rights of foreign trustees will be recognised. 204 

an English adjudication should be recognised by foreign 

Courts ; — but if it is not, and property is attached, the 

English Courts will abide by the decision and respect the 

judgment : 205 

nevertheless if the attaching creditor be English, he will be 

held to have recovered to the use of the trustees, with or 

without notice : 205. 206 

but otherwise if the creditor be a foreigner, with or without 

notice. 208 

Phillips V. Hunter considered. 206 

An injunction pending proceedings will be granted against 

a foreign creditor only if he has submitted to the jurisdiction, 

by proving under the commission : 209 

the injunction in any other case would be brutum fulinen, 211 

if a foreigner intends to prove in England he must bring 

into the common fund any money he may have already 

received abroad. 212 

Q 2 
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bankruptcy of partners and of firms in different countries 
considered. 212 

a foreign suspension will be recognised. 214 
a discharge by the country of the contract dissolves the 
bankrupt's obligation, and the discharge will be recognised 
everywhere. 214 

no question as to nationality, but only as to absoluteness of 
discharge: 215 

a discharge, similar to the cessio bonorum of the Romans is 
not recognised out of the country. 216 
when the discharge is by a country not the country of the 
contract, the doctrines of Story and Westlake are in opposi- 
tion, but authority supports Story : such a discharge is not 
recognised: 216 

but some countries declare that a discharge under their laws 
dissolves in their own Courts all obligations wherever 
contracted : 217 

as for example, England : such judgments will not be 
recognised by other countries. 222 

a discharge under an Act of the United Kingdom is 
absolute in every part of the United Kingdom. 218 
Scotch decisions considered. 219 

The whole doctrine illustrated by means of a hypothetical 
case. 220—222 

Odwin v. Forbes considered. 223 

The principle of Heather v. Webb applied to foreign 
bankruptcy. 224 

The personal status of the bankrupt is not recognised inter- 
nationally. 224 
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CONCLUSION. 



Professor Tyndall has said that a Theory is a principle or 
conception of the mind which accounts for observed facts, and 
which helps us to look for and predict facts not yet observed : 
That every new discovery which fits into a Theory strengthens 
it : That a Theory is not complete from the first, but a thing 
which grows as it were asymptotically towards certainty. 

In conclusion, it may therefore not be inappropriate to trace 
the ' asymptotic growth towards certainty ' which this Theory of 
Foreign Judgments has undergone. 

Springing immediately from Lord Blackburn's judgments in 
Godard v. Gray and Schibsby v. Westenhohy it seemed to be the 
most appropriate solution of the conflict between the numerous 
authorities upon the subject of * Enforcing * a Judgment : 

It appeared of its own strength, capable of solving the difficulty 
attending the reception of the many doctrines on the subject of 
^Recognising' a Judgment: 

It supplied a ready answer to all the difficult problems arising 
from the varying defences which have emanated from the fertile 
brain of advocates : 

Expanded, it included in its application Judgments in Rem : 

And finally, Judgments of Status ; coinciding in this last step 
with all the authorities. 
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CONCLUSION. 



It has to contend with many received notions upon the subject : 
more especially with that which endows the foreign judgment 
creditor with power to treat the judgment as a debt in England 
To remove this idea has been the object of the theoretical con- 
siderations contained in the first Chapter ; and once removed, 
many difficulties attending the rejection of certain defences seem 
also to disappear. 

It must now bide its time, until that free conflict of discovery, 
argument and opinion has taken place, and won for it recognition. 
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INDEX. 



Absence of Defendant, 

definition of absence, 121 

intentional, 120 

subject to jurisdiction, 120 
technically correct, 121 
knowledge of action, 121 

unintentional, 121 

not served with process, 121 
served with artificial citation, 122 
Acquittals, 161 
Adjudication in Bankruptcy, 

Foreign, effect of in England, 201 

English, „ „ abroad, 204 
Administration, 

when foreign grant followed, 193 — 196 

foreign grant to a minor, 194 
Administrator, 

appointment governed by lex forty 195 
Admiralty Courts, 

powers of, in war, 148 
Admiralty Decisions, 

in matters of prize, 147 

not in „ „ 159 

Affidavit, 

required by Order XL, 89, 129, 130 
Alien, 

resident, rights and duties of, 88 

enemy kept out of action, 127 

effect of judgment against, by Courts of his own 
country, 88 
Allegiance, 

temporary, effect of, 87 
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Appeal, 

pendency of, effect of, 64 

not appealing abroad, effect of, 10 1 
Appeal Court, 

English Court not Appeal Court from Foreign Court, 

consequence of principle, 100 
Appearance, 

generally, 85 

voluntary, effect of, 84 

involuntary, „ „ 84 
Arrestment, Scotch, 94 
Assignment in Bankruptcy, 

Foreign, effect of in England, 201 

English, „ „ abroad, 204 
Attachment, Foreign, 94 
Auxiliary Sanction, 

explained, 18, 20 

its position in the theory, 16 

practical illustration. Guardianship, 191 
„ „ Probate, 199 

Bankruptcy, 200 

adjudication and assignment, 201 

injunction pending proceedings, 209 

final discharge, 214 

Status of bankrupt, 224 

policy of English Bankruptcy Laws not regarded abroad, 
208 
Belgium, 

effect of foreign judgment in, 70 

procedure against absent foreigners, 123 

Chancellor, Lord, 

his jurisdiction in Lunacy, 184 
Channel Islands, 

judgment of, 2 
Collusion, 

in Divorce, 174 
Colonies, British, 

judgment of, 2 

Common Law of, 9 

proof of Foreign Judgments in, 69 
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Comity, 

definition of, 14 
doctrine of, 3, 4—6, 18 
definition of, 14 

„ „ (Blackburn, J.), 4 
considered theoretically, 20 
in Bankruptcy, 216, 218, 223 
Common Law 

as used by Blackburn, J., 8 
first interpretation, 9 
second „ 10 

Blackstone's definition, 8 
of England, 8 
of other states, 9 
Company, Foreign, 

effect of becoming shareholder in, 82, 83 
Concurrent Suits, 50—61 
Condemnations, 
Exchequer, 161 
Prize, 147 
grounds of ; — 
* enemy's property,' 152 
general, 152 
violation of Treaties, 153 

„ „ Ordinances, 153 
'enemy's property' with ordinances, 154 
violation of Treaties „ „ 155 

Contract, 

effect of making, abroad, 87 
breach of, wherever entered into: Order XL, 126 
Contributories, 

order on Foreign, effect of, 83 
Costs, 

awarded abroad, action for, 135 

Defences, 

doctrine of Comity, 5 
„ „ Obligation, 8 
„ „ Obligation and Comity, 21 
tests to be applied to, 79, 95, too 
Chapter IL, 76 

Plaintiffs fraud, 79 
Court's jurisdiction 

over the person, 82 
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Defences— 'Con/iNu^d. 

over the thing, 92 

Court's Error, 96 

„ Fraud, 107 

Natural Justice, 115 

International Law, 130 

in Judgments referring to Land or Immoveables, 145 

„ Admiralty decisions in prize, 148, 1 50, 158 

„ „ „ not in prize, 159 

„ Marriage, Divorce, and Legitimacy, 170, 174 

„ Lunacy, 187 

„ Guardianship, 191 

„ Probate, 198 

Defendant, 

absence of, 

intentional, 120 

unintentional, 121 

non-resident, procedure against, 22, 122 

in Belgium, 123 

„ England, 128 

„ France, 122 

„ Mauritius, 123 

Denmark, 

effect of Foreign Judgment in, 70 

Discharge in Bankruptcy, 

by courts of country of contract, 214 

„ ,, „ hot of contract, 216 

under Act of United Kingdom, 218 

District Registrars, 

service of writ out of jurisdiction, 130 

Divorce, 

effect of foreign sentences between foreign subjects, 

167 
marriage celebrated in the country to which parties 

subject, 167 

marriage celebrated in any other country, 167 

effect of sentence of one country dissolving marriage 

solemnised in another country, 168 

doctrine of l^x domicilii, 168 

„ „ lex loci contract us y 169 

assumed jurisdiction by Scotch Courts, as in Shaw v* 

Gould, 171 

note on Mrs: Bulkley's case in the French Cour de 

Cassation, 181 
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Doctrines, 

of Comity, 3, 4 — 6. 

„ Obligation, 3) 7— 12 

„ Obligation and Comity, 16^22 

general review, 17 

res judicata 

absolute, 27 — 32 

modified, 32 

'not absolute,' 35 
of non-merger, 35, 39—42 
., prima facie evidence, 41—44 
„ lex domicilii^ in Divorce, 168 
„ lex loci contractus^ „ 169 

DOMICIL, 

owner's, in case of personalty, 93 

shareholder's, compulsory, 123, 128 

to found jurisdiction in divorce, 171 

of wife, 173 

of children, 189 

example of animus revertendi, 173 

for injunctions in bankruptcy, 2 1 1 

Election, 

in concurrent suits, party put to, 57, 59 
Enemy's Property 

clearly set out in condemnation, 152 

not set out, 152 

by aid of ordinances, 1 54 
Enforcing, the, 3 
English Law, 

error in, 103 

defendant's duty to bring it before Foreign Court, 
■ 105, III 
Error of the Court, 95 
on facts or merits, 96 

proveable, 96 

apparent, 97 
in its own law, 100 
in foreign law, 103 

English law, 103 

of any third country, 106 
in its own procedure, 106 
wilful, 105, 107 
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Error of the CoVKT—con/inuea. 

in judgments relating to land or immoveables, 146 

„ Admiralty decisions, 158 

„ Divorce, 170 
Extradition 

Treaties, 15 

considered theoretically, 15 

Foreign Attachment, 94 

France, 

effect of Foreign Judgment in, 70 
procedure against absent foreigners, 122 

Fraud 

of plaintiff, 79 
of Court, 107 

in judgments relating to land or immoveables, 146 
„ Admiralty decisions in prize, 1 50 
„ „ „ not in prize, 1 59 

„ Divorce, 174 

Germany, 

Common Law of, 9 

effect of Foreign Judgment in, 70 
Guardianship, 189 

Identity of Suits 
what constitutes! 61 

Vinnius, 24 
in the case of Injunctions, 53 
„ „ Lis alibi pendens^ 57 

„ „ injunctions in bankruptcy, 210 

„ „ bankruptcy of partners, 212 

Immoveables, 

judgments relating to, 145 
Injunctions, 

to restrain proceedings in Foreign Courts, 50 
)) », » English „ 57 

proposition i. — vexatious harassing, 52 
„ ii.— terms imposed, 54 

„ iii.— contrary to equity, 55 

„ iv. — in discretion of Court, 56 

general result, 58 
following foreign decision, 59 
obtained by persons, parties only in one suit, 59 
to next of kin in administration, 60 
during pendency of bankruptcy proceedings, 209 
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Integrity of Court, 112 
Interest of Judges, 113 
Interest on Foreign Judgment, 133 
Interlocutory Judgment, 

not enforced, 63 
International Law, 

considered theoretically, 19 

breach of contract wherever made: Order XI, 126 

the defence, * Contrary to International Law,' 130 

breach of, in Admiralty Prize decisions, 1 56 
„ „ Probate, 198 

„ „ Bankruptcy, 222 

Ireland, 

judgment of Courts in, 2 

service out of jurisdiction to : Order XI, 89 

Judgment, Foreign 
definition, i 

what it is evidence of in English Courts, 44 
those not recognised, 114 
Judgments in Personam 

compared with judgments in rem, 142 — 145 
Judgments in Rem, 
Chapter III, 141 
Jurisdiction, 

not to be attacked by plaintiff, 38 
of Court, in case of injunctions, 5 1 
„ constructive, „ », 52 
the defence attacking, 80 

„ over the person, 81 

„ „ thing, 92 

assumed, 22, 89 

„ in Divorce, 171, 176 
„ „ Bankruptcy, 202 
service out of: Order XI, 88, 128 
in judgments relating to land or immoveables, 146 
„ Admirahy decisions in prize, 148 
„ „ ,) not in prize, 159 

„ Divorce, 170 
created infraudem legis, in Divorce, 171, 

Land, 

judgments relating to, 145 
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Legitimacy, 167 
Liens, Maritime 

Admiralty decisions as regards, 161 
Limitation, Statutes of 

effect of judgment on, 66 

consideration as to pleading, 131 

English, extend to India, 67 
Lis Alibi Pendens, 50, $7 
Lunacy, 184 

Man, Isle of 

judgment of, 2 
Marriage, 167 

[see Divorce] 

doctrines as to law governing the contract, 169 
Masters, 

reference to, in Lunacy, 185 

service of writ out of Jurisdiction, 130 
Mauritius, 

procedure against absent foreigners^ 123 
Minor, 

foreign grant of probate to, 194 

election of guardian by, 196 
Minority, 196 

Natural Justice, 

violation of, 5 

the defence ' against Natural Justice,' 1 1 5 
old opinion, 115 
Baron BramwelPs proposition, 116^ 118 

in judgments relating to land or immoveables, 146 

„ Admiralty prize decisions, 150 
Neutrality, 

general principles, 149 

warrant of, 151 

representation of, 151 
New Assignment, 26 
New York, 

Trustee Process in, 94 
Non-Merger, 

doctrine of, 35, 39 — 42 
Norway, 

effect of Foreign Judgment in, 70 
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NUL TiEL Record 
old practice^ 25 
considered generally, 133 

Obligation, 

doctrine of, 3, 7 — 12 

definition, Parke, B., 7 

principles negatived, 17 

legal, II 

destruction of, 12 

extinguishment of, by discharge in Bankruptcy, 214 

hypothetical case, illustrating doctrine, 22c — 222 
Obligation and Comity, 

inception of doctrine of, 13 

doctrine of, 16 — 22 

principles involved, 17 

„ negatived by it, 17, 18 
Ordinances, 

violation of, 153 

used to guide the Court, 154, 155 

Partner 

in foreign firm, 83 

bankruptcy of, 212 
Penal Laws, 

judgments proceeding on, 1 14 
Personalty 

in foreign country, 93 

in bankruptcy, 203 
Plaintiff, 

conduct of, 79 

fraud of, 80 
Prize Decisions, 147 
Probate, 192 
Probate Action, 

writ of summons out of Jurisdiction, 129 
Procedure, 

against non-resident defendants, 22, 122 
Proof, 

of Foreign Judgments, 68 
Prussia, 

effect of Foreign Judgment in, 70 
Purchasers, 

admiralty decisions as regards, 157 
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Realty, 

in foreign country, 93 

in bankruptcy, 203 
Reasons, 

appended to Foreign Judgment, 1 10 
Recognising, the, 23 
Reply, 

of plaintiff, 37 
Res Judicata, 

with reference to English decisions, 23 

full of effect of defence, 27 

earlier absolute doctrine, 27 — 32 

modified doctrine, 32 
Revenue Laws, 

judgments proceeding on, 114 

Exchequer condemnations, 161 

Sanction, 

[see also AUXILIARY Sanction] 

inseparable from obligation, 11, 12 

avoidance of, 12 

classification, 14 

ultimate^ when used, 14 

intermediate f „ 14, 15 

an essential characteristic of sovereignty, 19 
Sardinian States, 

effect of Foreign Judgment in, 70 
Satisfaction, 36 
Scotch Arrestment, 94 
Scotland, 

judgment of Courts, 2 

service but of Jurisdiction to : Order XI, 89 

Scotch decisions, in bankruptcy, 219 
Shareholder in Foreign Company, 

express submission to tribunal, effect of, 82 
without „ „ „ 83 

compulsory election of domicil, 123, 128 

Signing Judgment, 

under Order XIV, 131 

Spain, 

effect of Foreign Judgment in, 70 
Status, 

judgments oiu Chapter IV., 165 
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judgments on, are in rem, 224 

personal, in bankruptcy, 224 
Submission to Tribunal, 

shareholder with particular, 82 
„ without „ 83 

voluntary appearance, 84 

involuntary „ to save property, 84 

selection of Tribunal, 86 

to inferior Tribunal, 83 . 
Summaries 

of doctrines under * the Recognising,' 46 

of the English doctrine, Chapter I. 71 

of Defences „ II. 136 

„ note on, 139 

of Judgments in rem, „ III. 163 

of Discharge in Bankruptcy, 222 

of Status, Chapter IV. 225 
Sweden, 

effect of Foreign Judgment in, 70 
Switzerland, 

effect of Foreign Judgment in, 70 

Third Parties, 

Judgment in Personam, 102 

Judgment in Rem, 145 
Treaty 

replacing Comity, 14 

violation of, 153, 155 
Trustee Process in New York, 94 

Underwriters, 

Admiralty decisions as regards, 147 
United States, 

common law of, 9 

effect of Foreign Judgments in, 70 

Writ, 

service of, out of jurisdiction: Order XL, 88^-92, 129 
» » « C. L. P. Act, 1852, s. 18.91 
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Mears. — Vide '* Roman Law." 

Voet Cdmmentarius ad Pandectas, Translated' 

into English.— Part I. The Contract of Sale. (Book xviii.) 

By SIR ROLAND KNYVET WILSON, Bart., of Lincoln's Inn. 

Barrister-at-Law. Royal 8vo. 1876. Net 11. 1«. 

COLLISIONS.— Lo>Arndes' Admiralty Law of Collisions 

at Sea.— 8vo. 1867. 7« 6<i. 

COLONIAL LAW.— Clark's Colonial La^^^.- A Summary of 

Colonial Law and Practice of Appeals from the Plantations. 8yo. 

1834. 11. it, 

COMMENTARIES ON THE LAWS OF ENGLAND.— Bowyer.— 

Vide "Constitutional Ijaw." 

Broom and Hadley's Commentaries on the 

La^ATS of England.— By HERBERT BROOM, LL.D., of 

the Inner Temple, Barrister-at-Law; and EDWARD A. HAD- 

LEY, M.A., of Lincoln's Inn. Barrister-at-Law ; late Fellow of 

Trinity ColL, Cambridge. 4 vols. 8vo. 1869. 3Z. 3». 

" Messrs. Broom and Hadley have been unsparing in theii editorial labours. There 

are abundant reference notes, so that the diligent student can consult the suthorities 

if he is 80 disposed. Besides the table of contents, there are an appendix and a 

copious index to each volume. Nothing that could be done to make tne irork useful 

and handy has been left undone." — Law Journal, November 19, 1889. 

COMMERCIAL LAW.-~Levi's International Commepcial 
Law. — Being the Principles of Mercantile Law of the following 
and other Countries — viz. : England, Scotland, Ireland, British 
India, British Colonies, Austria, Belgium, Denmark, France, Grer- 
many, Greece, Italy, Netherlands, Norway, Prussia, Russia, Spain, 
Sweden, Switzerland, United States, and Wtirtemburg. By LEONE 
LEVI, Esq., P.S.A., F.S.S., of Lincoln's Inn, Barrister-at-Law, &c. 
Second Edition. 2 vols. Koyal 8vo. 1863. IZ. IBs, 

Smith,.— Vide "Mercantile Law." 
COMMON LAW,— Archbold's Practice in the Queen's 
Bench, Common Pleas, and Exchequer Divi- 
sions of the High Court of Justice.— Thirteenth 
Edition. By SAMUEL PRENTICE, one of Her Majesty's 
CounseL (Ready in September.) 

Archibald. — Vide "Judges' Chambers Practice.'* 

Braithwaite.— Fide "Oaths." 

Fisher.— 7ufe " Digests." 

Foulkes.— Fuie "Action." 

Orders and Rules of the High Court of Justice, 
Common L-a'w Divisions. — ^Published by Authority, as 
issued. 

Prentice.— Fide "Action." 

Smith's Manual of Common Law. — For Practitioners 
and Students. A Manual of Common Law, comprising the funda- 
mental principles and the points most usually occurring in daily 
life and practice. By JOSIAH W. SMITH, B.C.L., Q.C., 
Judge of County Courts. Eighth Edition. 12mo. 1878. lis. 

COMMONS AND INCLOSURES.— Chambers' Digest of the 
Law relating to Commons and Open Spaces. 
By GEORGE F. CHAMBERS, of the Inner Temple, Esq., 
Barrister-at-Law. Imperial 8vo. 1877. 6«. 6d. 

Cooke on Inclosures.— With Forms as settled by the 
Indosure Commissioners. By G. WINGROVE COOKE, Esq., 
Barrister-8t-Law. Fourth Edition. 12mo. 1864. 16«. 

*«,* All ttaudoM Law Works arekept in Stoeik^ in law ealfimd other hindinqt. 
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COMPANY LAW.— Finlason's Report of the Case of 
T^ATycPoss V. Gpant. 8vo. 1877. Net, 2«. 6d. 

Palmer.— Ficfe "Conveyancing." 

Palmer's Shareholders' and Directors' Legal 
Companion. — A Manual of every-day Law and Practice for 
Promoters, Shareholders, Directors, Secretaries, Creditors and Solici- 
tors of Companies, under the Companies' Acts, 1862, 1867, and 1877. 
By FRANCIS B. PALMER, Esq., Barrister-at-Law. 12mo. 
1878. Net, 2«. 6d. 

Thring.— 7«fe "Joint Stocks." 

CONTINGENT REMAINDERS.— An Epitome of Fearne on 
Contingent Remainders and Executory De- 
vises. Intended for the Use of Students. By W. M. C. Post 
8vo. 1878. 6«. 6d. 

"An acquaintance with Fearne is indispensable to a stadent who desireii to be 
thoroughly grouoded in the common law relaiiug to real property. Such student will 
find a perusal of thii} epitome ot great value to him." — Law Journal, October 19, 1878. 

CONSTITUTIONAL LAW.-Bo>A^yer's Commentaries on 
the Constitutional La>Ar of England^-By Sir 
GEO. BOWYER, D.C.L. Second Edition. Royal 8vo. 1846 II. 2«. 

CONTRACTS. — Addison on Contracts. — Being a Treatise on 

the Law of Contracts. By C. G. ADDISON, Esq., Author of 

the ** Law of Torts." Seventh Edition. By L. W. CAVE, Esq., one 

of Her Majesty's Counsel, Recorder of Lincoln. Royal 8yo. 

1875. U 18s. 

'*At present this is by for the best book upon the Law of Contract poBsesaed by the 
Profeuion, and it is a thoroughly practical book."— Lato Timet, 

Leake on Contracts. — ^An Elementary Digest of the Law 
of Contracts (being a new edition of " The Elements of the Law of 
Contracts*'). By STEPHEN MARTIN LEAKE, Barrister-at- 
Law. 1 vol. Demy 8vo. 1878. 11. 18s. 

Pollock's Principles of Contract at Law and in 
Equity ; being a Treatise on the General Principles relating to the 
Validity of A^eements, with a special view to the comparison of 
Law and Equity, and with references to the Indian Contract Act, 
and occasiozially to American and Foreign Law. Second Edition. 
By FREDERICK POLLOCK, of Lincoln's Inn, Esq.. Barristei-at- 

Law. Demy 8vo. 1878. II, 6«. 

The liOrd Chief Justice in his Judgment in Metropolitan Rau/uoay Company ?. BroQ' 

den and others, said, "The Ijaw is well put by Mr. FredericlL Pollock in his 

very able and learned work on Ck>ntracts."— 2%e Times. 

" Jfor the purposes of the student there is no book equal to Mr. rollock's."— TAe 

Economist, July 13, 1878. 

" He has sacceeded in writing a book on Contracts which the working hiwyer will find 
as useftil for reference as any of its predecessors, and wbich at the same time will siTe 
the siudent what he will seek for in vain elsewhere, a complete rationale of the law, ~ 
Law Magazine and Revkw. 

** We see nothing to qualify in the praise we bestowed on the first edition. The chapters 
on unlawful and Impossible agreements are models of full and clear treatment"— SMtcttorf* 
Joumai, Aug. 10, 1878. 

Smith's Law of Contracts.— By the late J. W. SMITH, 
Esq., Author of "Leading Cases," &c. Seventh Edition. By 
VINCENT T. THOMPSON, Esq., Barrister-at-Law. Demy 8vo. 
1878. (Selected for ike Inteitnediate Examinations, 1S79.J 11. Is. 
" We know of lew books equally likely to benefit the student, or marked by sucit dis- 
tinguished qualities oi lacidily, order, and accuracy as the work before u£.*'SoltcUors' 
Joumai, December 28, 1878. 

""* All ttandard L<xV3 Woi'lg are leept in Stock, in law calf and oUier bindings. 
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CONVICTIONS.— Paley on Summary Convictions.— 
Fifth Edition. By H. T. J. MAONAMAKA, Esq., Barrister-at- 
Law. 8vo. 1866. 

Stone.— Vide " Petty Sessions.'* 

CONVEY ANCING.-DaPt.— Vide " Vendors and Purchasers." 

Greenwood's Manual of Conveyancing. — A Manual 
of the Practice of Conveyancing, showing the present Practice 
relating to the daily routine of Conveyancing in Solicitors' Offices. 
To which are added Concise Common Forms and Precedents in 
Conveyancing; Conditions of Sale, Conveyances, and all other 
Assurances in constant use. Fifth Edition. By H. N. CAPEL, 
B.A., LL.B., Solicitor. Demy Svo. 1877. 15». 

"The information under these heads is jnst of that ordinary practical kind which n 
learned flx}m experience and ia not to be gathered from treatises. ... A caretnl study 
of these pages would probably arm a diligent clerk with a« mvuib. useful knowledge as he 
might otherwise take yean of desultory questioning and observing to acquire.** — SolieUori* 
Journal, 

The yonnc; solicitor will find this work aimost invaluable, while the members of the 
higher braoeh of tne profession may refer lo it with advantage. We have not met with 
any book that famishes so simple a guide to the management of biisine&s eutruHted to 
articled (i\eTkB.**^Sheffield Post. 

Martin's Student's Conveyancer. — ^A Manual on the 
Principles of Modem Conveyancing, illustrated and enforced by a 
Collection of Precedents, accompanied by detailed Remarks. Part I. 
Purchase Deeds. By THOMAS FRJEDERIC MARTIN, SoUcitor. 
Demy Svo. 1877. 5«. 6<«. 

*' We have no duubt that the student will find in Mr. Martin's treatise a good guide to 
the practical part of conveyancinK."— Lato 7Vm««, June '^3, .877. 
It should be placed in the hands of every student." 



<t 



Palmer's Company Precedents. — Conveyancing and 
other Forms and Precedents relating to Companies' incorporated 
under the Companies' Acts, 1862 and 1867. Arranged as follows : — 
Agreements, Memoranda of Association, Articles of Association, 
Resolutions, Notices, Certificates, Provisional Orders of Board of 
Trade, Debentures, Reconstruction, Amalgamation, Petitions, Orders. 
With Copious Notes. By FRANCIS BEAUFORT PALMER, of 
the Inner Temple, Esq., Barrister-at-Law. Demy 8vo. 1877. 1^ 5«. 

*' There had never, to our knowledge, been any attempt to collect and edit a body oi 
Forms and Precedents exclusively relating to the formation, working and winding-up of 
companies. This task Mr. Palmer has taken in hand, and we are glad to say with much 
success .... The information contained in the 650 pages of the volume is rendered 
easily accessible by a good and full index. Tne author has evidently not been sparmg of 
labour, and the fruits of his exertions are now before the l^;al profession in a work of great 
practical utility." — Law Magazine, February, 1878. 

*' To those concerned in getting up companies, the assistance given by Mr. Palmer 
must be very valuable, because be does not confine himself to ban precedents, but by 
intelligent and learned commentary Ughls up, as it were, each step that he ti^es. The 
volume before us is not, therefore a book of precedents merely, but, in a greater or less 
degree, a treatise on certain portions of the Ck>mpauie6' Acts of 1862 and 1867. There is an 
elaborate index, and the work is one which must commend itself to the proiession." — 
Late T&neSy June 9, 1877. 

''The precedents are as a rule exceedingly well drafted, and adapted to companies for 
almost every conceivable object Ho especially are the forms of memoranda and articles 
01 association; and these will be found extremely serviceable to the oonveyancer. . . . 
All the notes have been elaborated with a thoroughly scientific knowledge of the 
principles of company law, as well as with copious references to the cases substantiating 
the principles. . . We venture to predict that his notf swill be found of great utility 
in guiding opinions on many complicated questions of law and practice.'' -1^ Journal. 

*«* A U Btandard Law Warh» are kept in Stocky in law calf and other bindings. 
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CONVEYANCiNG.-Cbn^iVuied. ~^ 

Prideaux's Ppecedents in Conveyancing. — With 
Dissertations on its Law and Practice. Ninth Edition. By 
FREDERICK PRIDE AUX, late Professor of the Law of Real and 
Personal Property to the Inns of Court, and JOHN WHITCOMBB, 
Esqr8.,Barri8ters-at-Law. 2 vols. Royal 8vo. 1879. 3L108, 

** Prideaux has become an indispensable part of the Clonveyancer's library.**— vSoMc^tor/ 
JaumaL 

"■ We may aUo be allowed to add our tribute of praise to these Precedents for their 
conciseness, Y>erspicuity, precision, and perfection of drafting." — Law Journal. 

** The voiames are now something more than a mere collection of precedents ; they 
contain most valoable dissertationn on the law and practice with reference to conveyancing. 
These dissertations are followed by the precedents on each subject deidt with, and are in 
themselves condensed treatises, embodying all the latest case and statnte law. We may 
instance, as excellent specimens of legal essay writing, the dissertations on tmstees and 
hnsband and wife in the second volume, aiid on couditions of sale in the first. Having 
regard to the wide general knowledge reqnired of all lawyers ia the present day, snch a 
work as this most prove highly acceptable to the whole Profession." — Law limes, 
January 4, 1879. 

" We have been always accustomed to view 'Prideaux' as the most usefol work 
out on conveyancingr. It combines conciseness and clearness in its preccdente 
with aptness and comprehensiveness in its dissertations and notes, to a degree superior 
to that of any other work of its kind." — Law Journal, February 8, 1879. 

COPYRIGHT.-Phillips' Law of Copypight.— The Law of 
Copyright in Works of Literature and Art, and in the Appli- 
cation of Designs. With the Statutes relating thereto. By 
CHARLES PALMER PHILLIPS, of Lincohi's Inn, Esq., 
Barrister-at-Law. Svo. 1863. 12«. 

** Mr. Phillips' work is at once an able law-book and a lucid treatise, in a popular form 

on the rights of authors and artists." — Jurist, 

CORONERS.— J ervis on the Office and Duties of 
Coroners. — ^With Forms and Precedents. Third Edition. By 
C. W. LOVESY, Esq., Puisne Judge, British Guiana. l2mo. 
1866. 12*. 

COSTS.— Morgan and Davey*s Treatise on Costs In 
Chancery.— By GEORGE OSBORNE MORGAN, M.P., 
one of Her Majesty's Counsel, late Stowell Fellow of University 
CoUege, Oxford, and Eldon Scholar ; and HORACE DAVEY, 
M.A., one of Her Majesty's Counsel, late Fellow of University 
College, Oxford, and Eldon Scholar. With an Appendix, containing 
Forms and Precedents of Bills of Costs. Svo. 1865. 11. la, 

Morris' Solicitors' Fees and Court Fees, under 
the Judicature Acts.— With Copious Index. By WILLIAM 
MORRIS, SoKcitor. 12mo. 1876. 4s, 

Scott's Costs in the Superior Courts. Fourth 
Edition. {In the press.) 

Scott's Costs under the Judicature Acts, 1873 
and 1875; containing the '' Additional Rules " and Scale of 
Costs ; together with Pbeoedbntb of Taxed Bills. By JOHN 
SCOTT, Esq., Barrister-at-Law. Royal 12mo. 1876. 5s. 6d. 

Summerhays and Toogood's Precedents of 
Bills of Costs in the Chancery, Queen's 
Bench, Common Pleas, Exchequer, Probate 
and Divorce Divisions of the High Court of 
Justice, in Conveyancing, Bankruptcy, &c., with Scales of 
Allowances and Court Fees, &;c., &c. Third Edition. Royal 8vo. 

1879. {In the press.) 

**ln the volume before us we have a very complete manual of taxation. The work !» 
beautifully printed and arranged, and each item catches the eye instantly."— iaicr 
Journal 

%* AU Standard Law Works are kept in Stock, in law aUf and other hindingsi, 
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AVebster's Pa,rlianaentary Costs.— Private Bills, 
Election Petitions, Appeals, House of Lords, ^y EDWARD 
WEBSTER, Esq., of tbe Taxing OMce, House of Cpnxmpns, and of 
the Examiners* Office, House o| Lords and House of Commons. 
Third Edition. Post 8vo. 1867. 205. 

COUNTY COURTS.— The Consolidated County Court 
Orders and Rules, 1878., with Fprms and 
Scales of Costs and Fees, as issued by the Lord 
Chancellor and Committee of County Court Judges. Authorised 
Edition. Super-royal 8vo. 1875. JVl^, 8». 

pitt-Lewis' County Court Practice.— A Complete 
^practice of the County. Courts, including Admiralty and 
Bankruptcy, embodying the Act, Rules, Forms and Cost s, 
with Table of Cases and Full Index. By G. PITT-LEWIS, 
ef the Middle Temple and Western Circuit, Esq., Barrister-at-Law, 
sometime Holder of the Studentships of the Four Inns of Court. 

(In the press,) 

CRIMINAL LAW,— Archbold's Pleading and Evidence 
in Crinainal Cases. — With the Statutes, Precedents of 
Indictments, Ac, and the Evidence necessary to support them. By 
JOHN JERVIS, Eso. (late Lord Chief Jusfice of Her Majesty's 
(uoxat of Common Pleas). Nineteenth Edition, i ndud ing the 
Practice in Criminal Proceedings by Indictment. By WXLLLAM 
BRUCE, of the Middle Temple, E^q., Barrister-at-Law, and 
Stipendiary Magistrate for the Borough of Leeds. Royal 12mo. 
1878. IL lU 6d. 

Cole on Criminal Informations and Quo War- 

ranto.— ByW.R.C0LE,E8q.,Barrister-at-L»w. 12ino. 1843. 12». 
Greaves' Criminal Law Consolidation and 
Amendment Acts of the 24 & 28 Vict.— With 
Notes, Observations, and Forms for Summary P^roceedings. By 
CHARLES SPRENGEL GREAVES, Esq., one of Her Majesty's 
Counsel, who prepared the Bills and attended «the Select Committees 
of both Houses of Parliament to which the Bills were referred. 
Second Edition. Post 8yo. 1862. 16«. 

Roscoe's Digest of the Law of Evidence in 
Criminal Cases.— Ninth Edition. By HORACE SMJTH, 
Esq., Barrister-at-Law. Royal 12mo. 1878. 12. ^«.6(2. 

Russell's Treatise on Crimes and Misdemea- 
nors.— Fifth Edition. By SAMUEL PRENTICE, Esq., one of 
Her Majesty's Counsel. 8 vols. Royal 8vo. 1877. 61 ISt, 6d, 
TLis treatise is bo much more copious than any other upon all the subjects contained 
in It, that tt affords by far the best means of acquiring a knowledge of the Criminal Law 
in general, or of any offence in particular ; so that it will be found peculiarly useful as 
well to those who wish to obtain a complete knowledge of that law, as to those who 
desire to be informed on any portion of it as occasion may require. 

This work also contains a very complete treatise on the Law of Evidence in Criminal 
Gases, and in it the manner of talking the depositions of witnesses, and the examinations 
of prisoners before magistrates, is fujly explained. 

'^ What better Digest of Criminal Law conld we possibly hope for than * Russell on 
Crimes!' '*—air James FUi^met Stephen* t Speech on Codificaiion. 

"We may safely assert that the fifth edition of 'Bnssell on Crimes* h^s, nnderthe 
cnrefnl hand of Mr. Prentice, fally reached the standard attained to by the precedmg 
editions."— Datff Journal, January 27, 1877. 

<• No more trustworthy authority, or more exhanstive expositor than 'Bnssell' can be 
consulted.*' — Law Magazine and Review, February, 1877. 

"Alterations have been made in the arrangement of tiie work which without interfering 
with the general plan are sufficient to show that great care and thon^t hare been 

bestowed we are amazed at the patience, industry and skill which are eihibited 

in the collection and arrangement of all this mass of learning." — TVte Times, 

*^* All standard Law Works a/re kept in SUx^, in lorn calf and other Inndings* 
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DECREES.— Seton.— Vide " Equity.'* 

DIARY.— -Lawyer's Companion (The), Diary, and Law- 
Directory. — ^For the use of the Legal Profession, Public Com- 
panies, Justices, Merchants, Estate Agents, Auctioneers, &c., kc. 
Published Annually. Thirty- third Issue for 1879. 
The work contains the most complete List published of Town and 
Country Solicitors, with date of admission and appointments, and is issued 
in the following forms, octavo size, strongly bound in cloth : — 

1. Two days on a page, plain 

2. The above, interleaved for Attendances 
8. Two days on a page, ruled, with or without money colunms 

4. The above, interleaved for Attendances . 

5. Whole page for each day, f)lain 

6. The above, intebleayed for Attendances 

7. Whole page for each day, ruled, with or without money 

columns 

8. The above, intebleaybd for Attendances 

9. Three days on a page, ruled blue lines, without money 

columns . • ....... 6 

The Diary, printed on JO YNSON^S paper of superior gualiiy» 
contains memoranda of Legal Business throughout the Tea/t, 

The LaAA^yer's Companion for 1879, edited by 
JOHN THOMPSON, of the Inner Temple, Esq., Barrister-at-Law; 
and contains a Digest of Kecent Cases on Costs ; Monthly Diary of 
County, Local Grovemment, and Parish Business ; Oaths in Supreme 
Court; Summary of Legislation of 1878 ; Alidiabetical Index to the 
Practical Statutes; a Copious Table of Stamp Duties; Legal Time, 
Interest, Discoimt, Income, Wages and other Tables; Probate, 
Legacy and Succession Duties; and a variety of matters of 
practical utility. 

" An excellent work "—The Times, November, 29, 1878. 

*' A pnbUcation which has long ago eecored to itself the fi&vour of the professioii, and 
yfhich, as heretofore, justifies by its contents tire title assumed by it. "^Zaw Journal. 

** Contains all the information which could be looked for in such a work, and gives it 
in a mo6t convenient form and very completely. Vfe may unhesitatingly recommend the 
yrork. to our readers."— 5oKcitor«* Journal. 

** The * Lawyer's Companion and Diary ' is a book that ought to be in the possession of 
every lawyer, and of every man of business." 

** The 'Lawyer's Companion' is, indeed, what it is called, for it combines everything 
required for refermce in the lawyer's ofAce."— Zato Times. 

" It is a book without which no lawyer's library or office can be complete." — Iris\ 
Law Times, November 9th, 1878. 

DICTIONARY.— AA^harton's Law Lexicon.— A Dictionary of 
Jurisprudence, explaining the Tedmical Words and PhraseB employed 
in the several Departments of fhkglish Law ; including tihe various 
Legsd Terms used in Commercial Transactions. Together with an 
Explanatory as well as Literal Translation of the Latin Maxims 
contained in the Writings of the Ancient and Modem Conmientators. 
Sixth Edition. Enlarged and revised in accordance with the 
Judicature Acts, by J. SHIKESS WILL, of the Middle Temple, 
Esq., Barrister-at-Law. Super royal 8vo. 1876. 2(. 2s. 

**As a work of reference for the library, the handsome and elaborate edition of 
' Wharton's Iaw Lexicon' which Mr. Shiress Will has produced, must supersede all fomier 
issues ot that well-known work."— ikuo Magazine and Review, August, 187(5. 

" No law library is complete without a law dictionary or law lexicon. To the practi- 
tioner it is sJways useful to have at hand a book where, in a small compass, be can Hud 
an explanation of terms of infrequent occurrence, or obtain a reference to statutes on 
most subjects, or to books wherein particular subjects are treated of at fall length. To the 
student it is almost indispensable."— Xatr Times. - 

*«* AU gtandard Law Works wrelcepi in Stock, in law calf and other lindinqs. 
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DIGESTS.— Bedford.— Ftcte " Examination Guides." 
Chamber's— Ftde " Public Health." 

Chitty's Equity Index. — Chitty's Index to all the Reported 
Cases, and Statutes, in or relating to the Principles, Pleadii^, and 
Practice of Equity and Bankruptcy, in the several Courts of Equity 
in England and Ireland, the Privy Council, and the House of Lords, 
from the earliest period. Third Edition. By J. MACAULAY, 
Esq., Barrister-at-Law. 4 vols. Boyal 8vo. 1853. 11. 7s. 

Fisher's Digest of the Reported Cases deter- 
mined in the House of Lords and Privy Council, and in the 
Courts of Common Law, Divorce, Probate, Admiralty and Bank- 
ruptcy, from Michaelmas Term, 1756, to Hilary Term, 1870 ; 
with Keferences to the Sta.tute8 iCnd Rules of Court. Founded on 
the Analytical Digest by Harrison, and adapted to the present 
practice of the Law. By R. A. FISHER, Esq., Judge of the 
County Courts of Bristol and of WeUs. Five large volumes, royal 
8vo. 1870. 12«. 12«. 

{Continued Annually.) 
** Mr. Fif>her*8 Digest ia a wonderful work. It is a miracle of human industry." — Mr. 
Jwtiee WiUes. 

<* I think it would be very diflBcnlt to improve upon Mr. Fisher's 'Common Law 
Digest.' "— £Kr James FUzjamet Stephen, Q.C.,on CodiJIccUion. 

Leake.— F»d€ "Real Property" and "Contracts." 

Notanda Digest in Law, Equity, Bankruptcy, 
Admiralty, Divorce, and Probate Cases.— By 
H. TUDOR BODDAM, of the Inner Temple, and HARRY 
GREENWOOD, of Lincohi's Inn, Esqrs., Barristers-at-Law. The 
Notanda Digest, from the commencement^ October, 1862, to 
December, 1876. In 1 volimie, half -bound. Nety Bl. Zs, 

Ditto, in 2 volumes, half-bound. Net, Bl. 10<. 

Ditto, Third Series, 1873 to 1876 inclusive, half-bound. Net, 12. 11». 6d 

Ditto, Fourth Series, for 1877 and 1878, with Indexes, in 1 volimie. 

Eachf net, 11. Is. 

Ditto, ditto, for 1879, Plain Copy and Two Indexes, or Adhesive Copy 
for insertion in Text-Books. Annual Subscription, payable in 
advance. Net, 21s. 

*** The numbers are issued regularly every alternate month. 
Each number will contain a concise analysis of every esuse reported 
in the Law Reports, Loao Journal, WeeTdy Reporter, Lam Times, and 
the Irish Lam Reports, up to and including the cases contained in the 
pskrts for the current month, with references to Text-books, Statutes, 
and the Law Reports Consolidated Digest. An alphabetioal 
INDEX of the subjects contained in each number will form a new 
feature in this series. 

Pollock.— Fide " Partnership." 
" Roscoe's.— Ftde « Cruninal Law '* and « Nisi Prius." 

DISCOVERY.— Hare's Treatise on the Discovery of 
Evidence. — Second Edition. Adapted to the Procedure in the 
High Court of Justice, with Addenda, containing all the Reported 
Cases to the end of 1876. By SHERLOCK HARE, Barrister-at- 
Law. PoRt8vo. 1877. 12«. 
"The book is a useftil contribution to onr text-books on praclice.'*— iSofid^ors* Journal. 
** We bave read his work with considerable attention and interest, and we can speak in 
terms of cordial praise of the manner in which the new procedure has been worked into 
the old material. . . . All the sections and orders of the new legislation are referred 
to in the text, a synopsis of recent cases is given, and a good index completM the 
volume." — Law Titnet. 

Seton.— Vide "Equity." 
*^* AU standard Law Works are kept in Stock, in law calf and other bindings. 
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DISTRICT REGISTRIES.-Archibald.— Fide "Judges' Chambers 

Practice.*' 

DIVORCE.— Bro-wne's Treatise on the Principles 

and Practice of the Court for Divorce and 

Matrimonial Causes:— With the Statutes, Rules. Fees 

and Forms relating thereto. Third Edition. By GEORGE 

BROWNE, Esq., B.A., of the Inner Temple, Barrister-at-Law, 

Recorder of Ludlow. 8vo. 1876. 11, 4». 

" We think this Edition of Mr. Brovne's Treatise has been edited with commendable 

cara. The book, as it now stands, ia a clear, practical, and, so far as we have been able to 

test It, accurate exposition of divorce Law aud procedure.'* — Solicitors' Joitrnal, April 22, 1 876. 

DOMICIL.— Dicey's Treatise on the Law of Domicil 
and the Rights affected thereby in the form of 
Rules.— By A. V. DICEY, B.C.L., Barrister-at-Law. Author 
of ** A Treatise on the Rules for the Selection of the Parties to an 
Action." (Nearly ready.) 

Phillimore's (SirR.) Law of Domicil.— Svo. 1847. 9#. 

DUTCH LAW.— Vanderlinden's Institutes of the Laws 
of Holland.— Svo. 1828. 1/. 18«. 

EASEMENTS.— Goddard's Treatise on the Law^ of 

Easements.— By JOHN LEYBOURN GODDARD, of the 

Middle Temple, Esq., Barrister-at-Law. Second Edition. Demy 

8vo. 1877. 16s. 

** The book is invaluable : where the cases are silent the author has taken pains to 

ascertain what the law wonld be if brought into question."— Zaw Journal. 

** Nowhere has the subject been treated so exhaustiyelj, and, we may add, so sclentifl- 

cally, as by Mr. Goddard. We recommend it to the most careful study of the law student, 

as well as to the library of the practitioner."— Xoio Times. 

ECCLESIASTICAL. — Finlason's Folkestone Ritual 
Case. — The Judgment of the Judicial Conmiittee in the Folkestone 
Ritual Case, with an Historical Introduction and brief Notes. By 
W. F. FINLASON, of the Middle Temple, Esq., Barrister-at-Law. 
8vo. 1877. Netf 2». 6d. 

Phillimore's (Sir R.) Ecclesiastical Law.— The 
Ecclesiastical Law of the Church of England. With Supplement, 
containing the Statutes and Decisions to end of 1875. By Sib 
ROBERT PHILLIMORE, D.C.L., Official Principal of the Arches 
Court of Canterbury ; Member of Her Majesty's Most Honourable 
Privy Council. 2 vols. 8vo. 1873-76. Zl, 7s. 6d. 

*^* The Supplement may be had separately, price is. 6d, sewed. 
Stephens. — Vide " Church and Clergy." 
ELECTIONS — Browne (G. Lathom.)— Fm^c "Registration.'* 
FitzGerald.— Fid€ "Ballot." 

Rogers on Elections, Registration, and Election 

Agency. — With an Appendix of Statutes and Forms. Twelfth 

Edition. By F. S. P. WOLFERSTAN, of the Inner Temple, Esq., 

Barrister-at-Law. 12mo. 1876. IZ. 10s, 

''The book maintains its reputation as a well arranged magazine of all the authorities on 

tbe subject." — Law Journal, August 19, 1876. 

"Mr. Wolferstan has added a new chapter on election agency, which contains a care- 
ful and valuable digest of the decisions and dicta on this thorny subject."— iSoJic^or/ 
/owma/, October 28 J 876. 

ENGLAND, LAWS OF,— Bowyer.— Firfe " Constitutional Law." 
Broom and Hadley. — Fide " Commentaries." 
Syms' Code of English Law (Principles and Practice) 
for handy reference in a Solicitor's office. By F. R. SYMS, Solicitor. 
12mo. 1870. 16s. 

EQUITY, <md Vide CHANCERY. 

Seton's Forms of Decrees, Judgments, and 

Orders in the High Court or Justice and Courts 

*^* A U standard Law Works are kept in Stock, in law calf and other bindings. 
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EQUITY, and Vide CHPiNCEnr. —continued. 

of Appeal, having especial reference to the Chancery Division, 
with Practical Notes. Fourth Edition. By B. H. LEACH, Bsq., 
Senior Registrar of the Court of Chancery ; F. G. A. WILLIAMS, 
of the Inner Temple, Esq. ; and the late H. W. MAT, Esq. ; con- 
tinned by JAMES EAST WICK, of Lincohi's Inn, Esq., fearristers- 
at-Law. In 2 vols. Royal 8vo. VoL I. and VoL II. Part I. 

1877—79. Each IL 10*. 

Volame I. contains :— Judgment by Default and at Trial ; Motion for Jndgment ; 
Transfer and Payment of Fands into and out of Ooort ; Proceedings in GhamMrs; DIs- 
eovery and Production: Injunctions; Stop Orders and Chai^ff Orders ; Ne Sreat 
Attachment of Debts; Truisfisr and Consolidation of Actions; Prohibition Patents; 
Interpleader; Issues: Referees and Arbitration Beceiyers; Trustees (indading Trustees 
Act) ; Charities : Orders affecting Solicitors; and Taxation of BUla of Croats, ac, &c. 

Vehime II. Part L contains :— Married Women ; Infants ; Administration of Beat 
and Personal Estate ; Partition and Sale under the Partition ActB,*1868, 1876 ; Mortgages, 
Principal and Surety ; Partnership ; Settlements ; Specific Relief; and Sides by tiie 
Court. Part II., completing the tvork,- is in the Frets, and vUl be publWui shortly. 

*'The editors of this new edition of Seton deserve much praise for what is almost, if 
not absolately, an innovation in law books. In treating of any division of their subject, 
they have put prominently forward the result of the latest decisions settling the law, so 

far as it is ascertained, thus avoiding much useless reference to older cases. There 

ean be no doubt that in a book of practice like Seton, it is much more important to be 
able to see at once what the law is, than to know how it has become what it is ; and the 
editors have evidently taken great pains to carry out this principle in presenting the 
law on each division of their labours to their readers." —The Times. 

" We can hardly speak too highly of the industry and intelligence which have been 
bestowed on the preparation of the notea."—8oUeUor*s JowyuU, February 22, 1879. 

Smith's Manual of Equity Jurisprudence.— 

A Manual of Equity Jnrispradenoe for Practitioners and Students, 

founded on the Works of Story, Spence, and other writers, and on 

more than a thousand subsequent cases, comprising the Fundamental 

Principles and the points of Equity usually occurring in General 

Practice. By JOSIAH W. SMITH, B.C.L., Q.O., Judge of County 

Courts. Twelfth Edition. 12mo. 1878. I2s. 6d. 

" To sum up all in a word, fer the student and the Jurisconsnlt, the Manual is the nearest 

approach to an equity code that the present literatore of the law is able to tam!iA.'*^Lati 

JHmet. 

** It will be found a« nsefol to the practitioner as to the student.**— &fteifor«' Jaumai. 

'* It retains and that deservedly, the reverence of both eiaminerB and students.*'— 

Dr. Bollit's Lecture on a Course of Reading, 

"There is no disguising the truth ; the proper mode to use this book is to learn its pages 
by heart." — Law Magazine and Bevieuf. 

EXAMINATION GUIDES.— Bedford's Guide to the Preli- 
minary Examination for Solicitors.—Pourth 
Edition. 12mo. 1874. Jt^et, Zs. 

Bedford's Digest of the Preliminary Examina- 
tion Questions on English and Latin, Grammar, Geography, 
History, French Grammar, and Arithmetic, with tiie Answers. 
8vo. 1875. 18a. 

Bedford's Preliminary Guide to Latin Gram- 
mar.— 12mo. 1872. Aet, 3<. 
Bedford's Intermediate Examination Guide to 
Bookkeeping.— Second Edition. 12mo. 1876. iVe<,2».6d. 
Bedford's Final Examination Guide to Bank- 
ruptcy.— Third Edition. 12mo. 1877. 68. 
Bedford's Guide to Stephen's New Commen- 
taries on the Laws of England.— By QUESTION 
AND ANSWER. Demy 8vo. 1879. 12«. 
•* Here is a book which will be of the greatest service to students. It reduces the 
* Commentaries ' to the form of question and answer ... We must cdso give 
the author credit, not only for his selection of questions, blit for his answers thereto 
These are models of fulness and conciseness, and lucky will be the candidate who can 
hand In a paper of answers bearing a close resemblance to tiiose in the work before 
MB."— Law Journal, March 1, 1879. 

%* AU standa/rd Law Worhn are Jcept in Stocky in law calf and other Mndingt, 
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EXAMINATION GUIDES.-Cbn/fniwi 

Bedford^s Outline of an Action in the Chan- 
cery Division. 12lno. 1878. Net, 2«. Qd, 

Bedford's Student's Guide to Smith on Con- 
tracts. Demy 8vo. 1879. Zs, 6d. 
The following are published the day after each Examination : — 

Bedford's Preliminary,— Containing the Questions and 
Answers of the Preliminary Examinations. Edited by E. H. 
BEDFORD, Solicitor. Sewed. Net, Is. 

Bedford's Intermediate. — Containing the Questions and 
Answers at the Intermediate Examinations. Edited by E. H. 
BEDFORD, SoUcitor. Easter Term. 1879. No. 42. Sewed. Net,l8. 
%* Nos. 1 to 34. 6d each. Nos. 35 to 41. 1«. each. 

Bedford's Final. — Containing the Questions and Answers at 
the Final Examinations. Edited by E. H. BEDFORD, Solicitor. 
Easter Term. 1879. No. 41. Sewed. Net, Is. 

*^j* Nos. 1 to 33. 6d each. Nos. 84 to 40. Is, each. 

Butlin.— Fttfc "Articled Clerks." 

Rubinstein and Ward.— ?^c« Articled Clerks." 

Shearwood's Student's Guide to the Bar, the 

Solicitor's Intermediate and Final and the 

Universities Law Examinations.— With Suggestions 

as to the books usually read, and the passslges therein to which 

attention should be paid. By JOSEPH A. SHEARWOOD, B.A., 

of Lincoln's Inn, Esq., Barrister-at-law, Author of "A Concise 

Abridgment of the Law of Real Property and an Introduction to 

Conveyancing." Demy 8vo. 1870. 6«. 6d. 

" A work which will be very acceptable to candidates for the various exanlnations 

. . . any student of average intelligence who cooscientionsly follows the path and 

obeys the instrnctions given him by the author, need not fear to present himself as a 

candidate for any of the ezaminationg to which this book is intendeid as a guide." — Law 

Journal, May U, 1879. 

EXECUTORS.— Williams* La-w of Executors and Ad- 
ministrators. — ^A Treatise on the Law of Executors and 
Administrators. By the Rt. Hon. Sir EDWARD VAUGEtAN 
WILLIAMS, late one of the Judges of Her Majesty's Court of 
Common Pleas. Eighth Edition, By WALTER VAXJGHAN 
WILLIAMS and ROLAND VAUGHAN WILLIAMS, Ksqrs., 
Barristers-at-Law. 2 vols. Royal Svo. 1879. BL 16s, 

EXECUTORY DEVISES.— Fearne.^-Vzcie "-Contingent Remainders." 

FACTORY ACTS.— Notcutt*s Law relating to Factories 
and Workshops, with Introduction and Ex- 
planatory Notes. Second Edition. Comprising the Factory 
and Workshop Act, 1878, and the Orders of the Secretary of State 
made thereunder. By GEORGE JARVIS NOTCUTT, SoUcitor, 
formerly of the Middle Temple, Esq., Barrister*at«Law. 12mo. 
1879. 98. 

" The task of clucidatinfif tho provisions of the statute is done in a manner that 

leaves nothing to bo desired." — Birmingham Daily Oazette, April 16, 1879. 

FARM, LAW OF.— Addison ; Cooke,— Vide »» Agricultural Law." 

Dixon's La^A^ of the Farm — A Digest of Cases connected 

with the Law of the Farm, and iholudlug the Agricultural Customs of 

England andWales. Fourth Edition. By HENRY PERKINS, Esq., 

Barrister-at-Law and Midland Circuit. Demy 8vo. 1879. 11, 6s, 

" No book can possibly be more useful than this, which gives ujoon imqucstionablo 

anthority, the exact legal position of the farmer in every conceivable way, with nearly 

700 cases dted whidi have been decided up to the present Ume." —Advertiser, March 1. 

FIXTURES.- Amos and Ferard on Fixtures.—- Second 
Edition. Royal Svo. 1847. 16s. 

WoodfalL— /SIbc "Landlord and Tenant.** 
%* AU standa/rd Lqm Wvfkz are kept in Stock, in law calf and other bindings. 
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FOREIGN JUDGMENTS.— Piggott's Foreign Judgments 
their effect in the English Courts.— By F. T. 
PIGGOTT, M.A., LL.M., of the lifiddle Temple, Barrister-at-Law. 
Koyal 8vo. 1879. 15«. 

FORMS —Archibald.— Fic^e "Judges' Chambera Practice." 

Chitty's Forms.— Eleventh Edition. By THOS. CHITTY 
and THOS. WILLES CHITTY, Esqre. {In thepress.) 

Moore's Solicitor's Book of Practical Forms. — 
12mo. 1852. 7s. 6d. 

Daniell's Forms and Precedents of Proceed- 
ings in the Chancery Division of the High 
Court of Justice and on Appeal therefrom ; 
with Dissertations and Notes, forming a complete guide to the 
Practice of the Chancery Division of the High Court and of the 
Courts of Appeal Being the Third Edition of " Daniell's Chancery 
Forms." By WILLIAM HENRY UPJOHN, Esq., Student pd 
Holt Scholar of Gray's Inn, Exhibitioner in Jurisprudence and 
Boman Law in the University of London, Holder of the First 
Senior Studentship in Jurisprudence, Koman Law and International 
Law, awarded by the Council of Legal Education in Hilaiy Term 

1879. In one thick voL Demy 8vo. 1879. 2L 28. 

" lir. Upjohn has restored the volume of Chancery Forms to the place it held before 
the lecent changes, as a trost worthy and complete coUection of precedents. It has all 
the old merits ; nothing is omitted as too trivial or commonplace ; the solicitor's clerk 
■ finds how to indorse a brief, and how, when necesBary, to give notice of action; and the 
index to the forms is flil] and perspicuous. He has embodied in the foot-Dotes the whole 
of the new practice, so far as it can afTect the Chancery Division ; and he has put clearly 
and concisely the effect of the decisions thereon. We must not omit to commend the 
excellent index and the tables of statutes and gaieral rules which are prefixed to the 
volume, and which add greatly to its value for practical purposes. We consider that the 
judicious elaboration of the work in this and all other respects justifies the learned editor 
in entitling his book a Complete Manual of the Practice in the Chancery Division."— 
Solicitors' Journal, February 8, 1879. 

" We have had this work in practical use for some weeks, and so careful is the noting 
up of the authorities, so clearly and concisely are the notes eipressed, that we have found 
it of as much value as the ordmary text books on the Judicature Acts ... It will be as 
useful a work to practitioners at Westminster as it will be to those in Lincoln's Inn. The 
labour entailed in the compilation must have been severe, and we venture to predict a 
complete success for this new edition of an old friend."— Zaw Times, February 1, 1879. 

GAS WORKS.— Palmer.— Vide " Conveyancmg." 

HIGHWAYS.—Bateman's General High^Aray Acts.— 
Second Edition. With a Supplement containing the Highway Act 
of 1864, &c. With Notes by C. MANLEY SMITH, Esq., one 
of the Masters of the Queen^s Bench. 12mo. 186.5. 10«. 6d, 
Chambers' Law relating to Highways and 
Bridges, being the Statutes in full and brief Notes of 700 
Leading Gases ; to which is added the Law relating to the Lighting 
of Rural Parishes under the Lighting Act, 1833. By GtO. F. 
CHAMBEES, Esq., Barrister-at-Law. Imperial 8vo. 1878. 18«. 
Shelford's Law of Highways.— The Law of 
Highways ; including the General Highway Acts for England and 
Wales, and other Statutes, with copious Notes of the Decisions 
thereon ; with Forms. Third Edition. With Supplement by 
C. MANLEY SMITH, Esq., one of the Masters of the Queen's 
Bench. 12mo. 1865. 15s. 

INCLOSURES.— Fu^ '"Commons." 

INDIAN LAW— Montriou ; the Hindu Will of Bengal 
With an Introductory Essay, &c. Royal 8vo. 1870. Net, 11, 10*. 
Norton's Leading Cases on the Hindu Law^ of 
Inheritance.— 2 vole. Royal 8vo. 1870-71. Net, 2L 10s. 

*J^ All standard Law Workt art kept in Stock, in law calf and other Undinge, 



119, CHANCERY LANE, LONDON, W.O. 17 

INJUNCTIONS.—Seton.— Firfc " Equi^'^^ 

INSURANCE.— Arnould on the Law of Marine Insu- 
rance.— Fifth Edition. By DAVID MACLACHLAN, Esq., 
Bamster-at-Law. 2 vols. Boyal 8vo. 1877. ZL 

" Ai a text book, ' Arnonld ' is now all the practitioner can want, and we oongratnlate 
the editor upon the skill with which he has incorporated the new deoisbna."— Z^uo Times, 
Oct. «th, 18T7. 

Hopkins' Manual of Marine Insurance.— 8vo. 
1867. 18#. 

Lowndes. — Vide "Average." 

INTERNATIONAL LAW — Amos' Lectures on Inter- 
national Law.— Delivered in the Middle Temple Hall to the 
Students of the Inns of Court, by SHELDON AMOS, M.A., Pro- 
fessor of Jurisprudence (including International Law) to the Inns 
of Court, &c. Royal 8vo. 1874. 10«. 6d. 

Kent's International La'W. — Kent's Commentary on 
Litemational Law. Edited by J. T. ABDY, LL.D., Judge of 
County Courts. Second Edition. Revised and brought down to 
the present time. Crown 8vo. 1878. 10«. 6d» 

*' AlU^her Dr. Abdy has performed hL» taslc in a manner worthy of his reputation. 

His tMolc will be nueful not only to Lawyers and Law Students, for whom it was primarily 

intended, but also for laymen. It is well worth the study of eveiy member of an enUghtened 

and clTilixed community.**— fMiefttfr/Zounia/. 

Levi's International Commercial Law. — Being the 
Principles of Mercantile Law of the following and other Countries 
— viz. : England, Ireland, Scotland, British India, British Colonies, 
Austria, Belgium, Brazil, Buenos Ayres, Denmark, France, Grermany, 
Greece, Hans Towns, Italy, Netherlands, Norway, PortuyJ, Prussia, 
Russia, Spain, Sweden, Switzerland, United States, and Wtirtemberg. 
By LEONE LEVI, Esq., F.S.A., F.S-S., Barrister-at-Law, &c. 
Second Edition. 2 vols. Royal 8vo. 1863. 11, 15«. 

Vattel's Law^ of Nations.— By JOSEPH CHITTY, Esq. 
Royal 8vo. 1834. H U. 

AVheaton's Elements of International Law; 

English Edition. Edited with Notes and Appendix of Statutes 

and Treaties, bringing the work down to the present tUne. By 

A. C. BOYD, Esq., LL.B., Barrister-at-Law. Author of the " The 

Merchant Shipping Laws." Demy 8vo. 1878. U, Ss, 

'* Mr. Boyd, the latest editor, has added many UHeftil notes ; he has inserted in the 

Appendix public documents of permanent value, and there is the proepect that, aa edited 

by Mr. Boyd, Mr Wheaton's yolnme i>ill enter on a new lease of life. .... It is all the 

more important that their works {Kent and Wheaton) should be edited by intelligent and 

impartial Englishmen, such as Dr. Abdy, the editor of Kent, and Mr. Boyd,"— 2%e Tiin^, 

January 1, 1871). 

*' Both the plan and execution of the work before us deserres commendation. Mr. 
Boyd gives prominence to the labours of others. The text of Wheaton is presented 
without alteration, and Mr. Dana's numbering of the sections is preserved. Mfr. Boyd's 
notes, which are numerous, original, and copious, are conveniently interspersed through- 
out the text ; but they are in a distinct type, and therefore the reader always knows 
whether he is reading Wheaton or Boyd. The Index, which could not have been com- 
piled without much thought and labour makes the book handv for reference, and, 
consequently, valuable to public writers, who in these days have frequently to refer to 
Intemationttl Law." — LawJoui-nal, April 18, 1878. 

*' Students who require a knowledge of Wheaton's text will find Mr. Boyd's volume 
very convenient"— Zour Magazinie^ May, 1878. 

Wildman's International Law.— -Institntee of Inter- 
national Law, in Time of Peace and Time of War. By RICHARD 
WILDMAN, Barrister-at-Law. 2 vols. 8vo. 1849-50. 11 2». 6<l. 

JOINT OWNERSHIP.- Foster.— 7ic«« " Real Estate." 

*«* AU itandard Law Wcrhi art kept in Stock, in law calf and other Undingt, 
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JOINT STOCKS.— Palmer— Fide "Conveyancing'* and "Company 
Law," 
ThriAg's (Sir H.) Joint Stock Companies* La-w.— 
The Law and Practice of Joint Stock and other Public Companies, in- 
dudin^ the Statutes, with Notes, and the Forms required in Making, 
Administering, and T^^ding-up a Company, with a Supplement 
containi^ the Co mpanie s* Act, 1867, and Notes of Becent Decisions. 
By Sib HENRY THRING, KC.B., The Parliamentiuy Counsel 
Third Edition. By G. A. R. FITZGERALD, Esq., Barrister-at- 
Law, and Fellow of St. John's College, Oxford. 12mo. 1876. 1/. 
**Thi8, as the work of the origiDal draiightsnaaQ of the Oompanies' Act of I80S, and 

well-known Parliamentary counsel. Sir Henry Thrinif is naturally ihe highest authority 

on the subject."—!^ Timet, April 21. 1876. 

Jordan's Joint Stock Companies.— A Handy Book of 
Practical tnstmctions for the Formation and Management of Joint 
Stock Companies. Sixth Edition. 12mo. 1878. Net, 2b. 6d. 

JUDGES' CHAMBERS PRACTICE— Archibald's Forms of 
Summonses and Orders, with Notes for use at Judges* 
Chambers and m the District Registries. By W. F. A. ARCHI- 
BALD, M.A., of the Inner Temple, Barrister-at-Law. Royal 12mo. 
1879. 12«. 6d. 

JUDQMENTS.--Piggott.— Fufe "Foreign Judgments." 

AValker's Practice on Signing Judgment in 

the High Court of Justice. With Forms. By H. H. 

WALKER, Esq., of the Judgment Department, Excho(per Division. 

Crown 8vo. 1879. 4s. 6d. 

"The book undoubtedly meets a want, and furnishes information available for almost 

erery-teapch of practice." 

'* we think that Bolicltors and their clerks will find It extremely useful."— Zaie; Journal 
February 8, 18T9. 

JUDICATURE ACTS— ^^^ilson's Supreme Court of 
Judicature Acts, Appellate Jurisdiction Act, 
1876, Rules of Court and Forms. With other Acts, 
Orders, Kules and Kegulations relating to the Supreme Court of 
Justice. With Practical Notes and a Copious Index, forming a 
Com plete GuroE to the New Pbacticb. Second Edition. By 
AETHTJR WILSON, of the Inner Temple, Barrister-at-Law. 
(Assisted by HAKRY GBEENWOOD, of Lincoln's Inn, Barrister- 
at-Law, and JOHN BIDDLE, of the Master of the Rolls Chambers.) 
Royal 12mo. 1878. (pp. 726.) 188. 

{In limp leaSier for the pocket, 22«. 6(2.) 

*^* A LABOB PAPER EuiTiOK OF THE ABOVE (for marginal notes). Royal 8vo. 
1878. II. 6«. 

{In limp leather or calf, 30«. 

Rules of the Supreme Court, November, 1878, 
and March, 1879 Each Zd. 

Forming a Supplement to the above, 

'* As reffardf Mr. Wilson's notes, we can only mj that they are indispensable to tlie 
proper understanding of tlie new system of procedure. They treat the principles upon 
which the alterations are based with a clearness and breadth of view wliioh have never 
heea equalled or even approached by any other commentator.*' — Solicitor/ Journal, AprU 
20, 1878. 

*' Mr. Wilson has bestowed upon this edition an amount of indnstry and care which 

the Bench and the Profession will, we are sure, gratefully ackoowledge. 

conspicuous and important ieature in this second edition is a table of cases prepared 
Br. ffiddle, \n which not only ate cases given with references to two or three reports, but 
etei^ t>lace in which the cases are reported. .... Wilson's 'Judicature Acts, 
is now the latnt, and we thiuk it is the most convenient of the works of the same class. 

The practitioner will find that it supplies all his wonts. "^Zaio Timet, 

March 23, 1878. 

"The BDcdal success of Hr. Arthur Wilson in dealing with the Rules of Court which 
we jwinted out oh the first ap^pearance of his valuable work, continues t^ be a distbguish- 
iug feature of the second edition."— Zato Magazinej May, 1878. 
*«* AU sta/nda^d Law Works a/re kept in Stock, in law calf and other bindings. 
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JUDICATURE hCT S.-Cotuinued. 

Clowes' Compendious Index to the Sujpreme 
Court of Judicature Acts, and to the Orders and Kules 
Issued thereunder. By W. CLOWES, Esq., one ot the Rc^trars 
of the Court of Chaiicery. Second Edition, revised aiid enlarged. 
{Uniform in size ^h the Queen* $ Printer^ t Edition of^ieActs and 
Jtulea,) 1875. Half hound, 10«. 6^. 

*^* The above, with the Acts «nd Kules (Authorised Editloh), Orders in 
Council, and additional rules, Court fees, Ac., ooii^letb in one 
Volume, hound in limp lecUher, 11. 5s. 

Leys' Complete Time-Table to the Rules under 
the Supreme Court of Judicature Act, 1878. Show- 
ing all the periods fixed by the Kules within or after which any procoed- 
ings may be taken. By JOHN KIKKWOOI) LEYS, M. A, of the 
Middle Temple, Esq., Barrister-at-Law. KoyalSvo. 1875. Net, Is, (id. 
Lynch and Smith's Introduction to the Final 
Bxamination. — ^Being a collection of the questions set by the 
Incorporated Law Society, with the answers adapte d to meet the 
recent extensive alterations made by the JUDICATUKB ACT, 
1873. By H. FOULKS LYNCH, Solicitor, and ERNEST 
AUGUSTUS SMITH, SoUdtor, Clifford's Inn, Prizeman ; Senior 
Prizeman of the Incorporated Law Society, and Brodrip Gold Medalist, 
1872. Vol I. The Principles of the Law. Post Svo. 1874. 12a. 
Lynch's Epitome of Practice in the Supreme 
Court of Judicature in England. With References 
to Acts, Kules, and Orders. For the Use of Students. Fourth 
Edition. Koyal 8vo. 1878. Net, Is, 

Morgan. — Vide "Chancery.'* 
Scott.— Fide " Costs." 

Stephen's Judicature Acts 1873, 1874, and 1876, 
consolidated. With Notes and an Index. By Sir JAMES 
STEPHEN, one of Her Majesty's Counsel. 12iiio. 1876. 4«. 6d, 
JURISPRUDENCE.— Amos, Law as a 3cierlce and as 
an Art. — An Introductory Lecture delivered ai University 
College at the commencement of the session 1874-5. By SHELDON 
AMOS, Esq., M.A, Barrister-at-Law. 8vo. 1874. Net, Is, 6d, 
Phillimore's (J. G.) Jurisprudence.— An Inaugural 
Lecture on Jurisprudence, and a Lecture on Canon Law, delivered 
at the Hall of the Inner Temple, Hilary Term, J861. By J. G. 
PHILLIMOKE, Esq., Q.C. 8vo. 1861. Sewed. Zs,6d. 

Piggott. — Vide "Foreign Judgments." 
JUSTICE OF THE PEACE.— Burn's Justice of the Peace 
and Parish Officer.— Editied by the folloTHng Barristers, 
under the (General Superintendence of JOHN BLOSSETT 
MAULE, Esq., Q.C., Kecorder of Leeds. The Thirtieth Edition. 
VoL I. containing titles "Abatement" to " Dwellings for Artisans;" 
by THOS. SIRRELL PRITCHARD, of the Inner Temple, Esq., 
Kecorder of Wenlock. VoL IL containing titles " Easter Offerincr " 
to "Hundred ;" by SAML. BOTELER BRISTOWE, Q.C., M.P., 
of the Inner Temple, Esq. VoL III. containing titles ** Indidanent " 
to " Promissory Notes ;" by LEWIS W. CAVE, Q.C., of the Inner 
Temple, Esq., Recorder of Linco ln. VoL . IV. containing the whole 
title " Poor ;" by JAMES EDWD. DAVIS, Esq., Stipendiary 
Magistrate for Stoke-upon-Trent. (Sold separatdy, price \l. 11«. 
6d) VoL V. containing titles "Quo Warranto" to "Wreck;" by 
JOHN BLOSSETT MAULE, Esq., Q.C., Recorder of Leeds. 
Five vols. 8vo. 1869. ^l, 7,, 

\* AU standard Law Works are "kept in Stock, in law calf dndotlier Undings, 
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JUSTICE OF THE PEACE.-o>«<*»~«d. 
Paley.— Fide "Convictions.** 

Stone's Practice for Justices of the Peace, Justices' 
Clerks and Solicitors at Petty and Special Sessions, in Summary 
Matters and Indictable Offences, with a List of Summary Convic- 
tions and of Matters not Criminal. With Forms. Eighth Edition. 
By THOMAS SIRRELL PRITCHARD, of the Inner Temple, 
Esq., Barrister-at-Law, Recorder of Wenlock. In 1 voL Demy 8vo. 
1877. li. 10«. 

"Jattices of the Peaoe and Practitioners at Petty and Special Seiisiona who wish to 
have a handy volume by their side (or ready reference, will find this new edition of 
Stone's Practice very convenient and nsefnl." — Zotr Magazine^ May, 1878. 

"In clearness of exposition, in choice of matter, and, above all, in orderliness of 

arranRement, ihe book leaves little to be def^-^ired The book, as a whole, is 

thoroughlv satisfactory, and, having gone carefully through it, we can recommend it 
with confidence to the nnmerons body of our readers who are daily interested in the 
subjects to which it relates.*'— ^So^tdtorx* JoumaU December 8th, 1877. 

JUSTINIAN, INSTITUTES OF.-Cumin.— Fide "Civil Law." 
Greene. — Vide "Roman Law." 
Mears. — Vide "Roman Law." 
Ruegg's Student's "Auxilium" to the Institutes 

of Justinian. — ^Being a complete synopsis thereof in the form 
of Qnestion and Answer. By ALFRED HENRY RUEGG, of the 
Middle Temple, Barrister-at-Law. Post 8vo. 1879. 5«. 

*' Wfll be greatly assisted in clearlag and arranging his knowledge by a work of this 
kind."--^ai0 Journal, May 17, lb79. 

Voet.— 7i(fe "Civil Law." 

LAND TAX — BoUPdin's Land Tax.— An Exposition of the 
Land Tax ; its Assessment and Collection, with a statement of the 
rights conferred by the Redemption Acts. By MARK A. BOUR- 
DIN, of the Inland Revenue Office, Somerset House (late Registrar 
of Land Tax). Second Edition. Crown 8vo. 1870. 4<. 

LANDLORD AND TENANT.— Woodfall's Law of Landlord 
and Tenant. — A Practical Treatise on the Law of Landlord 
and Tenant, with a full Collection of Precedents and Forms of 
Procedure. Eleventh Edition. Containing an Abstract of Leading 
Propositions, and Tables of certain Customs of the Country. By 
J. M. LELT, of the Inner Temple, Esq., Barrister-at-Law. RoytJ 
8vo. 1877. 1^. 16«. 

LAW LIST.— La^AT List (The).— Comprising the Judges and Officers 
of the different Courts of Justice, Counsel, Special Pleaders, 
Draftsmen, Conveyancers, Solicitors, Notaries, &c., in England 
and Wales ; the Circuits, Judges, Treasurers, Registrars, and High 
Bailiffs of the County Courts, District Registries and Registrars 
under the Probate Act, Lords Lieutenant of Counties, Recorders, 
Clerks of the Peace, Town Clerks, Coroners, Colonial Judges, 
and Colonial Lawyers having English Agents, Metropolitan and 
Stipendiary Magistrates, Law Agents, Law and Public Officers, 
Circuits of the Judges and Counsel attending Circuit and Sessions, 
List of Sheriffs and Agents, London Commissioners to Administer 
Oaths in the Supreme Court of Judicature in England, Conveyan- 
cers Practising in England under Certificates obtained in Scotland, 
&c., &c., and a variety of other useful matters so far as relates to 

*^*All standard Law Wnrks are hept in Stock fin law calf and other hindiru/s. 
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LAW USX. -OMtinuecL 

Special Pleaders, Draftsmen, Conveyancers, Solicitors, Proctors and 
Notaries. Compiled by WILLLA.M HENRY COUSINS, of the 
Inland Revenue Office, Somerset House, Repristrar of Stamped Cer- 
tificates, and of Joint Stock Companies. Published annually. By 
Authority. 1879. (Net cash 98,) 10s. 6d. 

LAW REPORTS. — ^A large Stock of second-hand Reports. Estimates 
on application. 

LAWYER'S COMPANION.— Ficfe "Diary." 

LEADING CASES.— Hay nes' Student's Leading Cases. 
Being some of the Principal Desisionsi of the Courts in Constitutional 
Law, Common Law, Conveyancing and Equity, Probate, Divorce, 
Bankruptcy, and Criminal Law. With Notes for the use of Students. 
By JOHN F. HAYNES, LL.D., Author of "The Student's 
Statutes." DemySvo. 1878. 16s. 

** Will prove of great utility, not only to Students, bat Practitioners. The Notes are 
dear, )H>iiited and conciae.*'— Law limes, August 17th, 1878. 

" We think tliat this book will supply a want .... the book is singularly well 
arranKed for reterence."— Zato Joiunial, Aug. 24, 1878. 

" The statements of the various cases are fairly full and clear, and many of the notes 
are good."— Law Magazine, November, 1878 

LEWCOH.— Vide "Dictionary." 

LIBRARIES AND MUSEUMS.- Chambers' Public Libraries 
and Museums and Literary and Scientific 
Institutions generally, a Digest of the Law- 
relating to. Second Edition. By G. F. CHAMBERS, of the 
Inner Temple, Barrister-at-Law. Imperial 8vo. 1879. 8s, 6d, 

LICENSING.— Lely and Foulkes' Licensing Acts, 
1828, 1869, 1872, and 1874; Containing the Law of the 
Sale of Liquors by Betail and the Management of Licensed Houses ; 
with Notes to the Acts, a Summary of the Law, and an Appendix 
of Forms. Second Edition. By J. M. LELY and W. D. I. 
FOULEIES, Esqrs., Barristers-at-Law. Koyal 12mo. 1874. Ss, 
"Messrs. Lely and Foulkes^ plan is to print in fall the principal Acts, and to inter- 
polate between the sections of each of these statutes all sabsidiary enactments, distiD- 

guishlng them by brackets and man^ginal notes These notes are osnally 

seuBible and to the point and give evidence both of care and knowledge of the subject'' 
—^UcUors' Journal. 

LIFE ASSURANCE.— Scratchleys Decisions in Life As- 
surance Lavs^, collated alphabetically according to the point 
involved ; with the Statutes. Revised Edition, By ARTHUR 
SCRATCHLEY, M.A., Barrister-at-Law. Demy 8vo. 1878. 6*. 

LIGHTS ■— Woolrych's Practical Treatise on the La^w 
of Windo^AT Lights.— Second Edition. 12mo. 1864. 6*. 

LORD MAYOR'S COURT PRACTICE.-Candy.— Fic^e "Mayor's 
Court Practice." 

LUNACY.— Elmer's Practice in Lunacy.— The Practice in 

Lunacy under Commissions and Inquisitions, with Notes of Cases 
and Recent Decisions, the Statutes and General Orders, Forms and 
Costs of Proceedings in Lunacy, an Index and Schedule of Cases. 
Sixth Edition. By JOSEPH ELMER, of the Office of the 
Masters in Limacy. 8vo. 1877. 21«. 

MAGISTERIAL LAW.— Burn.— Ftde "Justice of Peace." 
Leeming and Cross. — Vide " Quarter Sessions." 
Pritchard. — Vide " Quarter Sessions." 
Stone.— Ficte " Petty Sessions." 

*^* All standard Law Works are kept in Stocky in law calf and other bindings. 
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MAINTENANCE AND CHAMPERTY. — Tapp on Main- 
tenance and Champerty. — An Inquiry into the present 
state of the Law of Maintenance and Champerty, principally as 
affecting Contracts. By WM. JOHN TAPP, of Lincohi's Inn. Esq. , 
Barrister-at-Law. 12mo. 1861. 4s, 6d, 

MANDAMUS. — Tapping on Mandamus. — The Law and 
Practice of the High Prerogative Writ of Mandamus as it obtains 
both in England and Ireland Boyal Svo. 1848. 1^ 1«. 

MARINE INSURANCE— Ftd^ *< Insurance.'* 

MAYOR'S COURT PRACTICE.— Candy's Mayor's Court 
Practice.— The Jurisdiction, Proce88,Practice, and Mode of Plead- 
ing in Ordinary Actions in the Mayor's Court, London (commonly called 
the "Lord Mayor's Court"). Founded on Brandoni By GEORGE 
CANDY, of the Inner Temple, Esq., Barrist-er-at-Law. Demy 8vo. 
1879. 14«. 

'< A dear and readable book, with a fUl index, on a subjecfc like the Mayor's Court, 
is an acquisition. . . . The * ordinary ' practico of the Oourt is dealt with in its 
natural order, and is simply and clearly stated ; while the statatory matter applicable to 
the subject Is reprinted in the appendix. The index is worthy of high praise."— Za?? 
Journal, April 11, 1879. 

MERCANTILE LAW— Boyd.— Fwic "Shipping." 
Russell.— 7«fe "Agency." 

Smith's Mercantile La^Ar.— A Coxapendiiim of Mercaatiie 

Law. By the late JOHN WILLIAM SMITH, Esq. Ninth 

Edition. By Gt. M. BOWDESWELL, of the Inner Temple, Esq., 

one of Her Majesty's Counsel. Eoyal Svo. 1877. V. 18«. 

** We can safely say that, to the practising Solicitor, few books will be found more 

Qsefol than the ninth edition of ' Sndth's Mercantile Law.' '*'—Law Magazine^ Nov. 1877. 

Tudor's Selection of Leading Cases on Mercan- 
tile and Maritime Law.— With Notes. By O. D. TUDOR, 
Esq., Barrister-at-Law. Second Edition. Eoyal Svo. 1868. 12. IBs. 

RAETROPOLIS BUILDING ACTS.-TVoolrych*s Metropolis 
Building Acts, together \^th such causes of the Metropolis 
Management Acts, 1855 and 1862, and other Acts, as more ps^- 
tictdarly relate to the Btuldings Acts^ witii Notes, Explanatory, off 
the Sections and of the Architectural Terms contamed therein. 
Second Edition. By NOEL H. PATEBSON, M.A., of the Middle 
Temple, Esq., Barrister-at-Law. 12mo. 1877. 8«. 6d, 

MINES,— Rogers' La-w relating to Mines, Minerals, 
and Quarries in Great Britain and Ireland; 
with a Summary of the Laws of Foreign States and Practiced 
Directions for obtauiing Government Grants to work Foreign Mines. 
Second Editio9 Enlarged. By ABUNDEL BOGEBS, Esq., Bar- 
rister-at-Law. Svo. 1876. IZ. Us, 6d, 

"Most comprehensive and complete."— Zoio Timet, Jnne 17, 1876. 
<< Although issned as a Second Edition, the work appears to have ' been ajmoat entirely 

re-written and very much improved. . . . The volume will prove invaluable as a 

trork of legal reference."~7^ Mining Journal, May 18> 1876. 

MORTGAGE.— Coote's Treatise on the La^w of Mort- 
gage.— Third Edition. Boyal Svo. 1850. Net, 11 

lyiOBTMAlN,— Ra-wlinson's . Notes on the Mortmain 
Acts ; shewing their operation on Gifts, Devises and Bequests for 
Charitable Uses. Designed for the Use of Solicitors in Adminstra- 
tion Suits in the Chancery Division of the High Court of Justice. 
By JAMES RAWLINSON, SoHcitor. Demy 8vo. 1877. Inter- 
leaved, ife^f 2s. 6d, 

MUNICIPAL ELECTIONS.- Fic^e "Ballot" 

*«* A U standard Law Works are Jcept in Stocky in law calf and oiher "bindings* 
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NAYY.—ThPing's Qriming^l X-aw of the Navy, with an 

Introductory Chapter on the Early State and discipline of the Navy, 

the Rules of Evidence, and an Appendix comprising the Naval 

Discipline Act and Practical Forms. Second Edition. By 

THEODORE THRING, of the Middle Temple, Barnster-at-Law, 

late Commissioner of Bankruptcy at Liverpool, and C.E. Q-XEFORD, 

Assistant-Paymaster, Royal Navy. 12mo. 1877. 12s. 6d, 

** A fnll series of forms of warrants, minates, charctes. ^., and a good Index, oomplete 

the utility of a work which should be in the hancU of «u who have to deal with the regu- 

latiuff and goyeming of the Fleet."— £av Magazine, February, 1878. 

"In the new edition, the procedure, naval regiilations, forms, and all matters con- 
nected with the practical adnunlstration of the law have been classified and arranged by 
Mr. Gilford, so that the work is in every way nsefol, complete, and up to date.**— JVaoaf 
a-na Military Gazette, December 12, 187T. 

NISI PRIUS.— Roscoe's Digest of the Law of Evidence 

on the Trial of Actions at Nisi Prius.— Fourteenth 

Edition. By JOHN DAY, one of Her Majesty's Counsel, and 

MAURICE POWELL, Barrister-at-Law. Royal 12mo. 1879. 2^. 

{Bound m one thick volume calf or cvrcuiif 5s., or in two convenient volt. 

cctlf or circuity 9«. net, extra.) 

'*The tadc of adapting the old text to the new procednre was one requiring much 

patient labour, caretal accuracy, and conciseness, as well as discretion in the omission of 

matter obsolete or nnnecossary. An examination of the bulky volume before us affords 

good evidence of the possession of these qualities by the present editors, and we feel sure 

that tti^ popularity of the work viU continue unabated under their conscientious care."— 

Law Magazine, yiaj, 1879. 

Selwyn's Abridgment of the La'w of Nisi 
Priu,S.--Thirteenth Edition. By DAVID KEANE, Q.C., 
Recorder of Bedford, and CHARLES T. SMITH, M.A.» one of thQ 
Judges of the Supreme Court of the Cape of Good Hope. 2 toIs. 
Royal 8vo. 1869. (Published at 9,1, 16«.) Net, lU 

NOTANOA.— 7K«e "Digests." 

NOTARY.— Brooke's Treatise on the Office and Prac- 
tice of a Notary of England.— With a full collectio^ of 
Precedents. Fourijh Edition. By LEQNIS LEVI, ^q,, F.S.A., 
of Lincoln's Inn, Barrister-at-Law. 3yo. 1876, lU i«. 

NUISANCES.— FitzGerald.—7id« "Public Health," 
OATHS.— Braith-vvaite's Oaths in the Suprenfxe Court 
of Judicature. — A Manual for the use of Comxniflsioners to 
Admipister Oaths in the Supreme Court of Judicature ii^ E^g^and. 
]^art I. containing practical information respecting theur Appoint- 
ment, Designation, Jurisdiction, and Powers ; Part II. comprising a 
collection of officially recognised Forms of Jurats and Oaths^ W^tk 
Explanatory Observations. By T. W. BRAITHWAITE, of the 
Record aivl Writ Clerks' Office. Fcap. 8vo. 1876. 4». ^d, 

**^cia]l7 usefnl to CommissionerB.'*— Zaw Magazine, Febmair, 1877. 
'* The work will, we doubt not, become the recognised guide of commissioners to 
administer oaths."— /SKoIidtors' Jovmal, If ay 6, 1876. 
PARTITION.-Foster.— Ficfe " Real Estate." 
PARTWERSWIP,— Pollock's Digest of the La^^ of Part- 
nership. By FREDERICK POLLOCK, of Linoohi's Inn, 
Esq., Barrister-at-Law. Author of ** Principles of Contract at La-w- 
and in Equity." Demy 8vo. 1877. 8a. 6d, 
*;^* The object of tfaos work is to give the substance of the Law 
of Partnership (excluding Companies) in a concise and definite form. 
" Of the execntion of the work, we can speak in teems ot the highest praise. The 
language is simple, concise, and dear ; and the general propositions may bear comparison 
with those of Sir James Steplien.*'— Zaio MagazinCt February, 1878. 

'* Mr. Pollock's work appears eminently satisfiictory ... the book is praiseworthy 
in design, scholarly and complete in execution."— /SMwnfajr Review, May 5, 1877. 

** A tew more books written as carefully as the * Digest of the Law of Partnership,' will, 
perhaps, remove some drawbacks, and render English law a pleasanter and easier subject 
to study than it is at present. "—TTk^ Examiner, March 31, 1877. 

*«* AJl standard Law Worlu arekept in Stock, in Iwio calf and other Imdmgu 
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PATENTS. — Hiiidmarch's Treatise on the La'w rela- 
ting to Patents. — 8vo. 1846. IL U. 
Johnson's Patentees' Manual ; being a Treatise 
on the La'w and Practice of Letters Patent, 
especially intended for the use of Patentees 
and Inventors.— By JAMES JOHNSON, Bamster-at-Law. 
and J. H. JOHNSON, Solicitor and Patent Agent. Fonrth Edition. 
Thoronehlj revised and much enlarged. Demy 8vo. 1879. 10s. 6d. 
** A rerj excellent manual"— low Timet, February 8. 1879. 

** Tbe aotbors have not ooly a koowledge of the law, bat of the workiofr of the law. Be- 
■idet the table of cases there is acopioasindex tosabjects./— Xoto Journal, March 1, 1879. 

Thompson's Handbook of Patent La'w of all 
Countries.— Third Edition, reviaed. By WM. P. THOMPSON, 
C.E., Head of the International Patent Office, LiverpooL 12mo. 
1878. Net 2s. M. 

PERSONAL PROPERTY.— Smith.— 7u^ "Real Property.*' 

PETITlONS^Palmer.— Ficfe " Conveyancing." 

PETTY SESSIONS.— Stone's Practice for Justices of 
the Peace, Justicee' Clerks and Solicitors at Petty and Special 
Sessions, in Summanr Matters and Indictable Offences, with a List 
of Summary Convictions and of Matters not CriminaL With Forms. 
Eighth Edition. By THOMAS SIRKELL PRITCHAED, of 
the Inner Temple, Esq., Barrister-at-Law, Recorder of Wenlock. 

In 1 vol. Demy 8vo. 1877. It 10». 

" The book, as a whole, is thoronghly aatis&ctory, and. haThig gone carefUly through it, 
we can recommend it with coofideuce to the nxunenma body of our readers who are daily 
interested in the subjects to which it relates."— <St7^te<tor«' Journal, December 8th, 1877. 

POOR LAW.— Davis* Treatise on the Poor Laws.— Being 
Vol IV. of Bums' Justice of the Peace. Svo. 1869. 12. lis, 6d, 

POWERS.— Farwell on Powers. — ^A Concise Treatise on 

Powers. By GEOBGE FABWELL, B.A., of Lincohi's Inn, Esq., 

Barrister-at-Law. Svo. 1874. 12.1s. 

** We recommend Mr. Farwdl's boolt as containing within a small compass what wonld 

ofehenrise have to be sought out in the pages of hundureds of confusing reports. ''—The Lav. 

PRECEDENTS.— Fi(fe " Conveyancing.'' 

PRINCIPAL AND AGENT.— Petgrave's Principal and 
Agent. — ^A Manual of the Law of Principal and Agent By 
E. C. PETGRAVE, Solicitor. 12mo. 1857. 7i, 6d, 

Petgrave's Code of the La^Ar of Principal and 
Agent, with a Preface. By E. C. PETGRAVE, Solicitor. 
Demy 12mo. 1876. Net, sewed, 28. 

PRIVY COUNCIL. — Finlason's History, Constitution, 
and Character of the Judicial Committee of 
the Privy Council, considered as a Judicial Tribunal, 
especially in Ecclesiastical Cases, with special reference to the right 
and duty of its members to declare their opinions. By W. F. 
FINLASON, Barrister-at-Law. Demy Svo. 1878. 4». 6d 

Lattey's Handy Book on the Practice and Pro- 
cedure before the Privy Council.— By ROBERT 
THOMAS LATTEY, Attorney of the Court of Queen's Bench, 
and of the High Court of Bengal. 12mo. 1869. 6s, 

PROBATE. — Browne's Probate Practice : a Treatise on the 
Principles and Practice of the Court of Probate, in Contentious and 
Non-Contentious Business, with the Statutes, Rules, Fees, and 
Forms relating thereto. By GEORGE BROWNE, Esq., Barrister- 
at-Law, Recorder of Ludlow. Svo. 1873. 11. Is. 

** A curaory glance through Hr. Browne's work shows that it hu been compiled with 

more than ordinary care and intelligence. We shonld consult it with every confidence, 

and consequently recommend it to those who require an instmctor in Probate Court prao- 

tice.*— law Times. 
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PUBLIC HEALTH.— Chambers' Exhaustive Index to 
the Public Health Act, 1875 ; with the full Text of 
the Act, and of most of the Incorporated Acts. By G-EO. F. 
CHAMBERS, Esq., Barrister-at-Law. Imp. 8vo. 1877. it, 6d 

Chambers' Digest of the Law relating to Public 
Health and Local Government. — With Notes of 
1073 leading Cases. Various official documents ; precedents of 
By-laws and Regulations. The Statutes in full. A Table of 
Offences and Punishments, and a Copious Index. Seventh Edition, 
enlarged and revised, with Supplement containing newLocal Qovem- 
ment Board By-Laws in fulL Imperial 8vo. 1875-7. 1^. 8s. 

*^j* The Supplement may be had separately, price 98. 

Chambers' Popular Summary of Public Health 
and Local Government Law. Imperial 8vo. 1875. 

Net, U. 6d, 

FitzGerald's Public Health and Rivers Pol- 
lution Prevention Acts. — The Law relating to Public 
Health and Local Grovemment, as contained in the Public Health 
Act, 1875, with Introduction and Notes, showing all the alterations in 
the ExistingLaw,with reference to the Cases, &c.; together with a Sup- 
plement contaimng "The Rivers Pollution Prevention Act, 1876." 
With Explanatory Introduction, Notes, Cases, and Index. By 
G. A. R. FITZGERALD, Esq., Barrister-at-Law. Royal 8vo. 
1876. 1^. 1». 

" A copious and well-executed analytical index completes the work which we can 
confidently recommend to the offioen aod members of sanitary authorities, and all 
intereated in the subject matter of the new XcV'—Law Magazine and Review, February, 
1877. 

" Mr. FitzOerald comes forward with a special qualification for the task, for he was 
employed by the Government in the preparation of the Act of 1875; and, as he himself 
sayp, has Becessarily, for some time past, devoted attention to the law relating to pubUc 
health and local goyemment." — Law Journal, April 22, 1876. 

PUBLIC MEETINGS.— Chambers' Handbook for Public 
Meetings, including Hints as to the Summoning and Manage- 
ment of them ; and as to the Duties of Chairmen, Clerks, Secretaries, 
and other Officials; Rules of Debate, &c., to which is added a Digest 
of Reported Cases. By GEORGE F. CHAMBERS, Esq., Bar- 
rister-at-Law. 12mo. 1878. Net, 28. 6d. 

QUARTER SESSIONS.— Leeming <& Cross's General an<;i 
Quarter Sessions of the Peace.— Their Jurisdiction 
and Practice in other than Criminal matters. Second Edition. By 
HORATIO LLOYD, Esq., Recorder of Chester, Judge of County 
Courts, and Deputy-Chairman of Quarter Sessions, and H. F. 
THXJRLOW, of the Inner Temple, Esq., Barrister-at-Law. 8vo, 
1876. II, u. 

*' The present editors appear to have taken the utmost pains to make the volume com- 
plete, and, from our ezammHtion of it, we can thoroughly recommend it to all interested 
in the practice of quarter sessions."— low Timeg, March 18, 1876. 

Pritchard's Quarter Sessions.— The Jurisdiction, Prac- 
tice and Procedure of the Quarter Sessions in Criminal, Civil, and 
Appellate Matters. By THOS. SIRRELL PRITCHARD. of the 
Inner Temple, Esq., Barrister-at-Law, Recorder of Wenlock. 8vo. 

1876. 21. 2». 

**We can confidently say that it is written throughout with cleamess and intelligence, 
and that both in legislation and in case law it is careftally brought down to the most 
recent daX»,'*—SolieUor** Journal. 

*«* AU standard Law Works are kept in Stock, in leno eaXf wnd either bindings. 
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RAILWAYS.— Lely's Railway and Canal Traffic Act, 
1873. — And other Railway and Canal Statutes; with the General 
Orders, Forms, and Table of Fees. By J. M. LEL Y, Esq. Post 8vo. 
1878. 8«. 

RATES AND RATING.— Castle's Practical Treatise on 
the Law of Rating. By EDWARD JAMES CASTLE, of 
the Inner Temple, Barrister-at-Law. Demy 8vo. 1879. 1^. Is, 
Chamber's Law^ relating to Rates and Rating ; 
with especial reference to the Powers and Duties of Bate-levying 
Local Authorities, and their Ofi&cers. Being the Statutes in full 
and brief Notes of 650 Cases. By G. F. CHAMBERS, Esq., 
Barrister-at-Law. Imp. 8vo. 1878. 128. 

REAL ESTATE.— Foster's Law of Joint Ownership 

and Partition of Real Estate. By EDWARD JOHN 

FOSTER, M.A., late of Lincoln's Inn, Barrister-at-Law. 8vo. 

1878. 10«. 6d 

" Mr. Foeter may bo congratulated on having produced a very satisfactorv tfade 

meeum on the Law of Joint Ownership and Partition. Be has taken considerable 

pains to make his treatise practically useful, and has combined within tibe fifteen 

chapters into which the book is divided, brevity of statement with completeness of 

treatment."— ZmrJ/a^oztn*, February, 1879. 

REAL PROPERTY.— Green^vood's Recent Real Pro- 
perty Statutes. Comprising those passed during the years 
1874-1877 inclusive. Consolidated with the Earlier Statutes thereby 
Amended. With Copious Notes, and a Supplement containing the 
Orders under the Settled Estates Act, 1878. By HARRY 
GREENWOOD, M.A., Esq., Barrister-at-Law. Demy 8vo. 1878. 

108. 

" To students particalarly this oollection, with the carefU notes and references to 
previoas legislation, will be of considersble value . . . The oases are fully noted up, 
and the index has evidently been prepared with mnch care."— Low Tunes, Oct. 26, 1878. 

" Mr. Greenwood's book gives sncn of the provisions of the amended statutes as are 
still in force, as well as the provisions of the new statutes, in order to show naore dearly 
the effect of the recent legisuttion. '*—Zat0 JourruUf November 16, 1878. 

Leake's Elementary Digest of the Law of Pro- 
perty in Land. — Containing : Litroduction. Part L The 
Sources of the Law.— Part II. Estates in Land. By STEPHEN 
MARTIN LEAKE, Barrister-at-Law. 8vo. 1874. 12. 28. 

*^* The above forms a complete Introduction to the Study of the Law of Real Property. 

Shearwood's Real Property. — ^A Concise Abridgment 

of the Law of Real Property and an Introduction to Conveyancing. 

Designed to facilitate the subject for Students preparing for 

Examination. By JOSEPH A. SHEARWOOD, of Lincohi's Inn, 

Esq. , Barrister-at-Law. Demy8vo. 1878. 68,6d, 

"The present law is eicpounded paragraphicaUy, so that it could be actually learned 
without understanding the origin from which it has q)mng, or the principles on which it 
s based."— Zat0 Journal, September 21, 1878. 

Shelford's Real Property Statutes.— Eighth Edition. 
By T. H. CARSON, of Lincohi's Inn, Esq. Barrister-at-Law. 8vo. 
1874. 1^ 10». 

Smith's Real and Personal Property.— A Com- 
pendium of the Law of Real and Personal Property, primarily 
connected with Conveyancing. Designed as a second book for 
Students, and as a digest of the most useful learning for Practi- 
tioners. By JOSIAH W. SMITH, B.C.L., Q.C., Judge of County 
Courts. Fifth Edition. 2 vols. Demy 8vo. 1877. 21 2«. 

" He has given to the stndent a book which be may read«over and over again with jnoflt 
and pleasnre.*'— £a«0 Tlmei. 

"The work before us will, we think, be fonnd of very great senrice to the praetitioner. 
^SokcUor^ Jowmak 

*«*ilU ttandard Law Worhs are kept in Stock, in Us/a calf and Mar bindinq$. 
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REGISTRATION.— Bro>Arne's(G.Lathom)Parliamentapy 
and Municipal Registration Act, 1878 (41 & 42 
Vict. cap. 26) ; with an Introduction, Notes, and Additional 
Forms. By G. LATHOM BROWNE, of the Middle Temple, Esq., 
Barrister-at-Law. 12mo. 1878. 5». 6rf. 

REGISTRATION CASES.— Hop^vood and Coltman's 
Registration Cases.— Vol. I. (1868-1872). Nety2l.l88. Gait. 
Vol. II. Parti. 11873). Net, 10«.; Part II. (1874). Net, IOj. 6d,; 
Part III. (1875). Net, 4». 6rf.; Part. IV. (1876). Net, is. Part V. 
(1877). Net, 3». ; Part VI. (1878). Net, 6«. 6d sewed. 
RIVERS POLLUTION PREVENTION.— FitzGerald's Rivers 
Pollution Prevention Act, 1878.— With Explanatory 
Introduction, Notes, Oases, and Index. Boyal 8vo. 1876. 3s. 6d. 
ROMAN LAW.— Cumin.— f'We" Civil." 

Greene's Outlines of Roman Law.— Consisting chiefly 
of an Analysis and Summary of the Institutes. For the use of 
Students. By T. WHITCOMBE GREENE, B.C.L., of Lincoln's 
Inn, Barrister-at-Law. Third Edition. Foolscap 8vo. 1875. 7s. 6d, 
Mears* Student's Ortolan.— An Analysis of M. Ortolan's 
Institutes of Justinian, including the History and 
Generalization of Roman Law. By T. LAMBERT MEARS, 
M.A., LL.D. Lond., of the Inner Temple, Barrister-at-Law. 
Publishedby permission of the late M. Ortolan, Post8vo. 1876. 128,6d, 
Ruegg. — Vide "Justinian." 
SAUNDERS' REPORTS.— ^A^illiams' (Sir E. V.) Notes to 
Saunders' Reports.— By the late Serjeant WILLIAMS. 
Continued to the present time by the Right Hon. Sir EDWARD 
VAUGHAN WILLIAMS. 2 vols. Royal 8vo. 1871. 21. 10s. 
SETTLED ESTATES.— Middletcn's Settled Estates Act, 
1877, and the Settled Estates Act Orders, 1878, 
with Introduction, Notes and Forms, and Summary of Practice. 
Second Edition. By JAMES W. MIDDLETON, B.A., of Lincohi's 
Inn, Barrister-at-Law. 12mo. 1879. 4s. Qd. 

" A complete work as a practical edition of the Settled Estates Act, 1877, and will be 
found exceedingly osotol to legal practitioners.'' — Law Joumalj April 19. 1879. 
''The book is a well-timed and upeftd manoid of the Ad.**— Smcitor/ Joumai. 
** The book is excellently arranged, particularly in the rammary of practice."— iSotuntoy 
Revieio. 

SHERIFF LAW,— Churchill's Law of the Office and 
Duties of the Sheriff! with the Writs and Forms relatmg 
to the Office. By CAMERON CHURCHILL, B.A., of the Imier 
Temple, Barrister-at-Law, assisted by A. CARMICHAEL BRUCE, 
B.A., of Lincoln's Inn, Barrister-at-Law. Demy 8vo. 1879. 18«. 
" This is a work upon a subject of large practical importance, and seems to have been 

compiled with exceptional care There is au appendix of forms which will be 

found useful."— Law Times, March 8th, 1879. 
** Under-Sherifis, and lawyers generally, will find this a nseftd book to have by them, 

both for perusal and relerence."— Zato Magazine, May, 1879. 

SHIPPING, and vide '* Admiralty." 

Boyd's Merchant Shipping Laws ; being a Consolida- 
tion of all the Merchant Shipping and Passenger Acts from 1854 to 
1876, inclusive ; with Notes of all the leading English and American 
Cases on the subjects affected by Legislation, and an Appendix 
containing the New JElules issued in October, 1876 ; forming a com- 
plete Treatise on Maritime Law. By A. C. BOYD, LL.B., of the 
Lmer Temple, Esq., Barrister-at-Law, and Midland Ciicait 8yo. 
1876. 11 58. 

** We can recommend the work as a very useful compendium of shipping law.**— £010 

Times December 10, 1876. 

*^* AU ttanda/rd Law Works areheptin Stock, in law eaifand oVier bmdings. 
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SOLICITORS.— Cordery's Law relating to Solicitors 

of the Supreme Court of Judicature. — ^With an 

Appendix of Statutes and Bules. By A. CORDERY, of the Inner 

Temple, Esq., Barrister-at-Law. Demy 8vo. 1878. lis. 

" Mr. Cordery writes tersley and clearly, and displays in general great indnstry and 

care in the collection of cases. — Solicitors' Journal. 

" The chapters on liability of eolicitors and on lien may be selected as two of the best 
in the book.** — Zoio Journal. 

SOLICITORS' GUIDES.— Firfg "Examination Guides." 
STAMP LAWS.— Tilsley's Treatise on the Stamp 
La'ws. — ^Being an Analytical Digest of all the Statutes and 
Cases relating to Stamp Duties, with practical remarks thereon. 
Third Edition. With Tables of all the Stamp Duties payable in 
the United Kingdom after the 1st January, 1871, and of Former 
Duties, &c., &c. By E. H. TILRLEY, of the Inland Revenue 
Office. 8vo. 1871. 18#. 

STATUTES, and vide " Acts of Parliament." 

Biddle's Table of Statutes.— A Table of References to 
unrepealed Public Greneral Acts, arranged in the Alphabetical Order 
of their Short or Popular Titles. Second Edition, including Refer- 
ences to all the Acts in Chitty's Collection of Statutes. Royal Svo. 
1870. (PMUhed at 9«. 6d.) Net, 2». 6d. 

Chitty's Collection of Statutes, with Supple- 
ments, to 1878.— A Collection of Statutes of Practical Utility ; 
with Notes thereon. The Third Edition, containing all the Statutes 
of Practical Utility in the Civil and Crim inal Administration of 
Justice to the Present Time. By W. N. WELSBY and EDWARD 
BBAVAN, Esqrs., Barristers-at-Law. In 4 very thick vols. Royal 
Svo. 1866. (Published at 121. 12s.) Reduced to, net, 61. 6«. 

Supplemental Volume to the above, comprising the Statutes 
1865—72. By HORATIO LLOYD, Esq., Judge of County Courts, 
and Deputy-Chairman of Quarter Sessions for Cheshire. Royal 8vo. 
1866—72. 3/. is. 

Vol. IL, Part L, 1878, 7s. 6d. Part II., 1874, 6«. Part IIL, 
1876, 16s. Part IV., 1876, 6s. 6d. Part V., 1877, is. 6d. Part 
VI., 1878, 10«., sewed. *#* Continued Annually. 

** When he (Lord Campbell) was npon the Bench he always had this work by him, 
and ne statutes were ever referred to by the Bar which he conld not find in it.'* 

*The Revised Edition of the Statutes, a.d. 1236- 
1868, prepared under the direction of the Statute Law Committee, 
published by the authority of Her Majesty's Grovemment. In 15 
vols. Imperial 8vo. 1870-1878. 191. 9s. 

VoLl.— Henry III. to James IL, 1235-1686. 11. Is. Od. 

„ 2.— Will. & Mary to 10 Geo. IIL, 1688-1770 .10 

„ 3.-11 Geo. IIL to 41 Geo. IIL, 1770-1800 . 17 

„ 4.— 41 Geo. IIL to 51 Geo. UL, 1801-1811 . 18 

„ 6.-62 Geo. IIL to 4 Geo. IV., 1812-1823 .16 

„ 6.— 6 Geo. IV. to 1 & 2 Will IV., 1824-1831 .16 

7._2 & 3 WilL IV. to 6 & 7 Will IV., 1831-1836 . 1 10 
„ 8.-7 WiU. IV. & 1 Vict, to 6 & 6 Vict, 1837-1842 . 1 12 6 
9.-6 & 7 Vict, to 9 & 10 Vict., 1843-1846 . 1 11 6 

„ 10.— 10 & 11 Vict, to 13 & 14 Vict., 1847-1860 .17 6 

„ 11.— 14 & 16 Vict, to 16 & 17 Vict., 1861-1863 .14 

„ 12.— 17 & 18 Vict, to 19 & 20 Vict., 1864-1866 .16 

„ 13.— 20 Vict, to 24 & 25 Vict, 1867-1861 . 1 10 

„ 14.-26 & 26 Vict to 28 & 29 Vict., 1862-1866 . 1 10 

„ 16.— 29 & 30 Vict, to 31 & 32 Vict, and > 1866-1867-8 1 10 6 
Supplement, ) 

*^* The above Work is now completed. 
*.* AU standard Law Works are hep€ in Stock, inlaw ea^ and other hindings. 



119, CHANOEBT LANE, LONDON, W.O. 29 



STATUTES -Oim«»u*Z. 

♦Chronological Table of and Index to the Statutes 
to the end of the Session of 1878. Fifth Edition, imperial 8vo. 
1879. Us. 

* Public General Statutes, royal 8vo, issued in parts and in 

complete volumes, and supplied immiediately on publication. 

* Printed by Her Majesty's Printers, and Sold by Stevens & Sons. 
Head's Statutes by Heart; being a System of Memoria 

Tecbnica, applied to Statutes, and embracing Common Law, Chan- 
cery, Bankruptcy, Criminal Law, Probate and Divorce, and Convey- 
ancing. By FREDERICK WILLIAM HEAD, of the Inner 
Temple, Student-at-Law. Demy 8vo. 1877. Net, U. 6d, 

Lynch's Statute Law, for the use of Students for the Incor- 
porated Law Society's Examinations. 1870, 1«. ; 1872, Is. ; 1873, 
1«. 6d. ; 1874, U ; 1876, 1«.; 1876, U ; 1877, Is.; Net, seived. 

SUMMONSES AND ORDERS.— Archibald.— Ficfe "Judges' Cham- 
bers Practice." 

TORTS.— Addison on Wrongs and their Remedies.— 
Being a Treatise on the Law of Torts. By C. G. ADDISON, Esq., 
Author of "The Law of Contracts." Fifth Edition. By L W. 
CAVE, Esq., one of Her Majesty's Counsel. {In the press.) 

TRADE MARKS.— Rules under the Trade Marks* Re- 
gistration Act, 187S (by Authority). Sewed. Net, Is. 
Mozley's Trade Marks Registration.— A Concise 
View of the Law and Practice of Registration of Trade Marks, as 
altered by the Trade Marks Registration Act, 1875, and Amended 
Act, 1876, and the Decisions thereon. With an Appendix con- 
taining a copy of the above Acts and Rules, with Directions for 
Registration, &c. Also the Merchandise Marks Act, 1862. By 
LIONEL B. MOZLEY, SoUcitor. Crown 8vo. 1877. 3». 6d 
Sebastian's Digest of Cases of Trade Mark, 
Trade Name, Trade Secret, Goodwill, <&c., de- 
cided in the Courts of the United Kingdom, India, the Colonies, and 
the United States of America. By LEWIS BOYD SEBASTIAN, 
B.C.L., M.A., of Lincoln's Inn, Esq., Barrister-at-Law, Author of 
" The Law of Trade Marks." Demy 8vo. 1879. IL Is. 

Sebastian on the Law of Trade Marks.— The Law 
of Trade Marks and their Registration, and matters connected there- 
with, including a chapter on Goodwill. Together with Appendices 
containing Precedents of Injunctions, &c. ; The Trade Marks Regis- 
tration Acts, 1875 — 7, the Rules and Instructions thereunder; 
The Merchandise Marks Act. 1862, and other Statutory enact- 
ments; and The United States Statute, 1870 and 1875, and the 
Treaty with the United States, 1877 ; and the New Rules and 
Instructions issued in February, 1878. With a copious Index. 
By LEWIS BOYD SEBASTIAN, B.C.L., M.A., of Lincohi's 
Inn, Esq., Barrister-at-Law. 8vo. 1878. lis. 

"The buok cannot fail to be of service to a large class of lawyers." — Solicitors* 
Jouitial. November 16th, 1878. 

'* Mr. Sebastian has written the fullest aod most methodical book on trade marks 
which has appealed in England since the passing of the Trade Marks Registration 
Acts. . . . The bottk closes with an appendix of siatuies and forms of injunctions, of 
whicb we desire to speak in terms of high praise." — Trade Marks, June, 1878. 

'* Viewed as a compilation, the book leaves little to be desired. Viewed as a treatise on 
a subject of growing importauce, it also strikes us as being well, and at auy rate carefully 
executed."— 2<ato Journal, March 80th, 1878. 

*^Mr. Sebastian's book is a careftil statement of the law, . . . there is a. full appen- 
dix of forma and statutes, a good table of casef, and a complete index." — Law iSmts. 

*^*AU Stcmdwrd Law Works wre kept in Stock, in law calf and oiher hmdmgs. 
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Trade Marks* Journal. — 4to. Sewed. {luued fortnightly.) 
Not. 1 to 165 are now ready. Net, each Is. 

Index to Vol I. (Nos. 1—47.^ Net, 3«. 

Ditto, „ Vol IL (Nos. 48—97.) Net, 8«. 

Ditto, „ VoL IIL (Nos. 98—123.) Net, 3«. 

Ditto, „ Vol. IV. (Nos. 124—141.) Net, 3«. 

Wood's La>Ar of Trade Marks. — Containing the Mer- 
chandise Marks' Act, 1862, and the Trade Marks' Registration Act, 
1875 ; with the Kules thereunder, and Practical Directions for ob> 
taining Registration ; with Notes, full Table of Cases and Index. By 
J. BIGLAND WOOD, Esq., Barrister-at-Law. 12mo. 1876. 5». 
TRAMWAYS.— Palmer.— Fide " Conveyancing. " 

Sutton's Tramway Acts.— The Tramway Acts of the 
United Kingdom, with Notes on the Law and I^ractice, and an 
Appendix containing the Standing Orders of Parliament, Kules 
of the Board of Trade relating to Tramways, and Decisions of the 
Referees with respect to Locus Standi. By HENRY SUTTON, 
B.A., of Lincoln's Inn, Barrister-at-Law. Post 8vo. 1874. 12«. 
TRUSTS AND TRUSTEES— Godefroi's Digest of the 
Principles of the Law of Trusts and Trus- 
tees.— By HENRY GODEFROI, of Lincoln's Inn, Esq., 
Barrister-at-Law. Joint Author of '* Godefroi and Shortt's Law of 
Railway Companies." Demy 8vo. 1879. 1/. la. 

••Is a work of great utility to the practitioner."— Zaio Magazine, February, 1879. 
" As a digest of the law, Mr. Godefroi's work merits commendation, for the author's 
statements are brief and clear, and for his statements he refers to a goodly array of 
authorities. In the table of cases the references to the several contemporaneous 
reports are given, and there is a very copious index to subjects." — Law Jounfuxl. 

USES— Jones (^A^. Hanbury) on Uses.— 8vo. 1862. 7«. 

VENDORS AND PURCHASERS.— Dart's Vendors and Pur- 
chasers. — ^A Treatise on the Law and Practice relating to Ven- 
dors and Purchasers of Real Estate. By J. HENRY DART, of 
Lincoln's Lin, Esq.. one of the Six Conveyancing Counsel of the 
High Court of Justice, Chancery Division. Fifth Edition. By 
the AUTHOR and WILLL^M BARBER, of Lincohi's Inn, Esq., 
Barrister-at-Law. 2 vols. Royal 8vo. 1876. Bl. 13«. 6(f. 

"A standard work like Ifr. Dart's is beyond all praise." — 77u Law Journal. 

WATERS.— Wool rych on the Law^ of ^A/^aters.— Including 
Riffhts in the Sea, Rivers, Canals, &c. Second Edition. 8vo. 1851. 
Goddard.— Vide ** Easements. " Net, 10s, 

WATERWORKS—Palmer.— Vide *" Conveyancing." 
WILLS,— Montrlou.— ^IJde " Indian Law." 

Ra>Arlinson*s Guide to Solicitors on taking In- 
structions for Wills. — 8vo. 1874. is. 
Theobald's Concise Treatise on the Construc- 
tion of Wills.— With Table of Cases and Full Index. By 
H. S. THEOBALD, of the Inner Temple, Esq., Barrister-at-Law, 
and Fellow of Wadham College, Oxford. 8vo. 1876. 12. 
"Mr. Theobald has certainly given evideace of extensive investigation, conscientious 
labour, and clear exposition." — Law Magatme, May, 1877. 

*< We desire to record oiu: decided impression, after a somewhat careful examination, 
that this is a book of great ability and value. It bears on every page traces of care and 
sound judgment. It is certain to prove of great practical usefolness, for it supplies a 
want which was beginning to be distinctly i€ii"^SoUcitors^ Journal, February 24, 1877. 

"His arrangement being good, and his statement of the effect of the decisions behig 
dear, his work cannot fail to m of practical utilitv, and as such we can commend it to the 
attention of the profession." — Law Times, December 23, 1876. 

*'It is remarkably well arranged, and its contents embrace all the principal heads on 
the ■ubject"— lotff /oumoZ, February 8, 1877. 

W RONGS.— Fide "Torts." 
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FEW WORKS Am UEW EDITIOirS. 



Addison on Wrongs and their Remedies. Being a 
Treatise on the Law of Torts. Fifth Edition. By Z. W, Cave, 
Esq., one of Her Majesty's CoimseL {In the press.) 

Archbold*s Practice in the Queen's Bench, Com- 
mon Pleas, and Exchequer Divisions of the 
High Court of Justice — Thirteenth Edition. By Samuel 
Prentice, one of Her Majesty's Counsel {Ready in September,) 

Browne's Treatise on the Principles and Practice 

of the Court for Divorce and Matrimonial 

Causes. — Fourth Edition. By George Browne, Esq., B.A., Barris- 

ter-at-Law. {In the press,) 

Bullen and Leake's Precedents of Pleading. Fourth 
Edition. ( In the press, ) 

Cavanagh (C.).— The Law of Money Securities.— A 
Practical Treatise on the Instruments and Modes by which the Pay- 
ment of Money is insured, incorporating all the recent important Cases 
and Statutes, with an Appendix containing the Crossed Cheques Act, 
1876, The Factors Acts, 1823 to 1877, Locke King's, and its 
Amending Acts, and the Bills of Sale Act, 1878. By Christopher 
Cavanagh, LL,B., B.A. (Lond.J, of the Middle Temple, Esq., Barrister- 
at-Law. {Nearly ready.) 

Chitty's Forms.— Eleventh Edition. By Thomas ChiUysoid Thomas 
WiUes ChUty, Esqrs. 

Cross' Law of Patents ; A Code, including summaries of all the 
cases. By /. Ashton Cross, of Middle Temple, Esq., Barrister-at-Law. 

Danieirs Chancery Practice.— Sixth Edition.— By L. Field 
and £. C. Dunn, Esqrs., Barristers-at-Law. Assisted by W. H. Upjohn^ 
Esq., Student and Holt Scholar of Gray's Inn, kc, &c. Editor of the 
Third Edition of "Darnell's Forms." 

Dicey's Treatise on the Law of Domicil and the 
Rights affected thereby in the form of Rules.— 
By A, V. Dicey, B.C.L., Barrister-at-Law. Author of " A Treatise on 
the Bules for the Selection of the Parties to an Action.' ' {Nearly ready.) 

Haynes' Chancery Practice.— A Manual of the 
f^ractice of the Chancery Division of the High 
Court of Justice and on Appeal therefrom, for 
the use of Practitioners and Students.— By John 
F. Haynes, LL.D., Author of the "Student's Leading Cases," 
" Student's Statutes," &c. {In the Press.) 

Pitt -Lewis' County Court Practice. — A complete 
Practice of the County Courts, including Admiralty and Bank- 
ruptcy, embodying the Act, Bules, Forms, and Costs, with Table of 
Cases and full Index. By 0. Pitt-Letns, of the Middle I'emple and 
Western Circuit, Esq., Barrister-at-Law, sometime Holder of the 
Studentships of tfie Four Inns of Court. {In the press.) 

Scott's Costs.— Fourth Edition. By John Scott, of the Inner Temple, 
Esq., Banister-at-Law. {In the press.) 

Seton's Forms of Decrees. Judgments, and Orders 
in the High Court of Justice and Courts of 

Appeal. Fourth Edition. In 2 vols. {VoL II. PaH II, in the press.) 
STEVENS AND SONS, 119, CHANCERY LANE, W.C. 
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Ohitty on Bills of Exchange and Promissory Notes , with 

references to the Law of Scotland, France and America. Eleventh Edition, By 
JOHN A. BUSSELL, Esq., LL.B., one of Her Majesty's Counsel and a Judge of 
County Courts. Demy 8vo. 1878. Price 28s. cloth, 

Leake on Contracts, — An Elementary Digest of the Law of 

Contracts, being a second edition of '' The Elements of the Law of Contracts." By 
STEPHEN MARTIN LEAKE, Barrister-at-Law. 1 vol. Demy Svo. 1878. 
(pp. 1440). PHce £1 18«. cloth. 

Theobald on Wills. — A Concise Treatise on the Construction 

of WiUs, with Table of Cases and fiill Index. By H. S. THEOBALD, of the 
Inner Temple, Esq., Barrister-at-Law, and Fellow of Magdalen College, Oxford. Demy 
Svo, 1876. Price II. cloth. 

**This is a book of great ability and value. It bears on every page traces of care and soiind 
jadgment. It Ih certain to proYe of great practical usefalness, for it sapplies a want whicii was 
oeKinniDg to be distinctly felt."— Solicitors* Journal^ February 21, 1877. 

Ooddard's Treatise on the Law of Easements. — Second 

Edition. By JOHN LEYBOURN OODDABD, of the Middle Temple, Esq., Bar- 
nster-at-Law. Demy Svo. 1877. Price 16». cloth. 

"Nowhere has the subject been treated so exhaustively, and we may add, so scientifically, as 
by Mr. Goddard. We recommend it to the most careful study ot the law student, as well as to the 
library of the Practitioner."— Zaur Times. 

Pollock's Digest of the Law of Partnership. — By 

FREDERICK POLLOCK, of Lincoln's Inn, Esq., Barrister-at-Law. Anthor of 
" Principles of Contract at Law and in Equity." Demy 8vo. 1877. Price St. 6cf. doth. 
** Mr. Pollock's work appears eminently satisfactory . . . the book is praiseworthy in 
design, scholarly and couipl^^te in execution.'*— Saturdajf Review, May 5, 1877. 

Oreenwood's Manual of Conveyancing. — A Manual of the 

Practice of Conveyancing, showing the present Practice relating to the daily routine 
of Conveyancing in Solicitors' Offices. To which are added Condse Common Forms 
and Precedents in Conveyancing, Conditions of Sale, Conveyances, and all other 
Assurances in constant use. Fxfth Edition, By PL N. CAPEL, B.A.^ LL.B., 
Solicitor. DemAf Svo. 1877. Price 15s. cloth. 

" The informatiun under theee heads is just of that ordinary practical kind which is learned from 
experience, and is not to be gathered trom treatises. A carefnl stndv of these pages would 
probably arm a diligent clerk with as mnch useful knowledsre as he might otherwise take years 
of desoltory questiotung and observing to acquire."— Soficito»*«' JourruU. 

Wharton's Law Lexicon, or Dictionary of Jinisprudence, 

Explaining the Technical Words and Phrases employed in the several Departments 
of ^ngHsh Law ; including the various Legal Terms used in Commercial Business ; 
with an Explanatory as well as Literal translation of the Latin Maxims contained in 
the Writings of the Ancient and Modem Commentators. Sixth Edition. Bevised 
in accordance with the Judicature Acts, by J. SHIBESS WILL, of the Middle 
Temple, Esq., Barrister-at-Law. Super -royal Svo. 1876. Price 21. 28. cloth. 

*' As a work of reference fur the library, the handsome and elaborate edition of ' Wharton's 
Law Lexicon ' which m i . Bhirens Will has produced, must supersede all former issues of that weU- 
known work." — Law Magaxine and Review^ August, 1876. 

Boscoe's Admiralty Practice. — A Treatise on the Jurisdic- 
tion and Practice of the Admiralty Division of the High Court of Justice, and on 
Appeals therefrom, &c. With an Appendix containing Statutes, Bules as to Fees and 
Costs, Forms, Precedents of Pleadings and Bills of Costs. By E. S. KOSCOE, Esq., 
Barrister-at-Law, and Northern Circuit. Demy&vo. 1878. Price 11. cloth. 
" Mr. lloBcoe haa performed his task well, supplying in the most convenient shape a clear digest 
of the law and practice uf the Admiralty Courts." — Liverpool Courier, 

Smith's Mercantile Law. — A Compendium of Mercantile 

Law. By the late JOHN WILLIAM SMITH, Esq. Ninth Eddtion. By G. M. 
DO WDESWELL, of the Inner Temple, Esq., one of Her Mi^esty's CounseL Royal 
Svo. 1877. Price 11. 18s. cloth. 

Russell's Treatise on the Duty and Power of an Arbitrator, 

and the Law of Suhmissions and Awards; with an Appendix of Forms and of the Sta- 
tutes relating to Arbitration. By FBANCIS BUSSELL, Esq., BazrisAer-at-Law. 
Fiith Edition. Eayal Svo. 1878. Price 11. Ids. cloth. 

M M 
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Dixon's Law of the Farm. — A Digest of Cases connected 

with the Law of the Farm, including the Agricultural Cuatoms of England and Wales. 
FouHh Edition, Including the A^cultural Holdings Act of 1875. Bv HENRT 
PERKINS, Esq., Barrister-at-Law and Midland Circuit. Demy dvo. 1879. Price 
12. 6s, cloth, 
" ihe book b now more complete and valuable than ever."— J/ari Lane Exjtress, March 24, 1879. 

Foster's Law of Joint Ownership and Partition of Beal 

Estate. By EDWARD JOHN FOSTER, M.A., late of Lincohi's Inn, Barrister- 
at-Law. Demy 8vo. 1878. Price lOs. 6d. cloth, 

Sebastian on the Law of Trade Marks.— The Law of Trade 

Marks and their Registration, and matters connected therewith, including a chapter 
on Groodwill. Together with Appendices containing Precedents of Iigunctions, &c.; 
The Trade Marks Registration Acts, 1875—7, and the Rules and Instructions there- 
under; the Merchanoise Marks Act, 1862, and other Statutory enactments; the 
United States Statute, 1870, the Treaty with the United iStatos, 1877; and the New 
Rules and Instructions, February, 1878. With a copious Index. By LEWIS BOYD 
SEBASTIAN, B.C.L., M.A., of Lincoln's Inn, Esq., Barrister-at-Law. Dem/y Svo, 
1878. Price 14s. cloth, 

** Mr. Sebastian has written tbe most methodical book on Trade Marks which has appeared in 
England since the passing of the Trade Maiks Begistratlon Acts. . . . The book doses with 
an appendix uf statntes i>nd forms of injuuctiuns, of wliich we desire to speak in terms of Idgh 
^nisd:*— Trade Jforit, .> one, 1878. 

Boscoe's Digest of the Law of Evidence in Criminal Cases. 

—Ninth EdiHon, By HORACE SMITH, of the Inner Temple, Esq., Barrister-at- 
Law. EoyaZ 12mo. 1878. Price 11, lis. 6d, cloth, 

Woodfall's Landlord and Tenant— With a full collection 

of Precedents and Forms of Procedure. Eleventh EdiHon, Containing an abstract 
of Leading Propositions and Tables of certain Customs of the Country. By J. M. 
LELY, Esq., Barrister-at-Law. Eoyal Svo. 1877. Price 11, 16». doth. 

Smith's Real and Personal Property. — ^A Compendium of 

the Law of Real and Personal Property, primarily connected with Conveyancing. 
Designed as a second book for Students, and as a digest of the most useful learning for 
Practitioners. By JOSIAH W. SMITH, B.C.L., Q.G., Judge of County Courts. 
Fifth Edition, In 2 convenient volumes. Demp 8m). 1877. Price 2Z. 28, doth, 
• ■ • "He has given to the student a book wmch he may read over and over again with profit 
aud pleasure.** — Law Times. 

^ The work before ub will, we think, be found of VMy great service to the practitioner.'* — 
SolicUore* Journal. 

Smith's Manual of Equity Jurisprudence. — ^A Manual of 

Equity Jurisprudence for Practitioners and Students, founded on the Works of Story, 
Spence, and other writers, and on more than a thousand subsequent cases, comprising 
the Fundamental Principlee and the points of Equity usually occurring in Gener J 
Practice. By JOSIAH H, SMITH, B.C.L., Q.C., Judge of County Court. Twelfth 
Edition, 127m). 1878. Price I2s, 6d, cloth. 

Stone's Practice for Justices of the Peace , Justices' Clerks 

and Solicitors, al Petty and Special Sessions in Summary Matters and Indictable 
Offences, with a List of Summary Convictions and of matters not Criminal ; with 
Forms. Eighth Edition, By THOMAS SIRRELL PRITCHARD, Esq., Banister. 
at-Law, Recorder of Wenlock. Demy Svo. 1877. Price 11, 10s. doth, 

** Uaviug gone carefully through it, we can recummend it with confidence to the nnmeroas 
body ot vur reaUers wbo are daily mterested iu the nubject to wliich it i elates. "—iSdMc^fory* Journal, 
i>eotfBiber 8, 1877. 

Amould on the Law of Marine Insurance. Fi/ih Edition. 

By DAYID MACLACHLAN, Esq., Barrister-at-Law. 2 vols. Royal ^vo. 18/7. 
Prtc« 21, doth, 

Russell's Treatise on Crimes and Misdemeanours. — Fifth 

Edition. By SAMUEL PRENTICE, Esq., one of Her Mi^esty's Counsel. 3 voli, 
Boyal Qvo, 1877. Price 61. 16i, 6d, doth, 

** We may safely assert thai the fifth edition of ' Bnssell on Grimes ' has, wider the careAil hand 
of Mr. Preutice, tolly reached the ttandard attained to by the preceding editiona."— Xaw Jounuil, 
January 27, 1877. 

"We are amaied at the patience, industry and skill which are exhibited in the collection and 
arrangement of aU this mass uf leamiug.'*~2%< Timet, December S6, 1876. 
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Ohitty on Bills of Exchange and Promissory Notes , with 

references to the Law of Scotland, France and America. Eleventh Edition. By 
JOHN A. RUSSELL, Esq., LL.B., one of Her Majesty's Counsel and a Judge of 
Connty Courts. Demy 8vo. 1878. Price 28s. cloth, 

Leake on Contracts, — An Elementary Digest of the Law of 

Contracts, being a second edition of '' The Elements of the Law of Contracts.'* By 
STEPHEN MARTIN LEAKE, Barrister-at-Law. 1 vol. Demy Svo. 1878. 
(pp. 1440). PHce £1 18«. cloth, 

Theobald on Wills. — A Concise Treatise on the Construction 

of WiUs, with Table of Cases and full Index. By H. S. THEOBALD, of the 
Inner Temple, Esq., Barrister-at-Law, and Fellow of Magdalen CoUege, Oxford. Demy 
Svo, 1876. Price II. chth. 

**Thi8 is a book of great ability and value. It beara on every page traces of care and sound 
iudgment. It Ih certain to prove of great practical usefalness, for it supplies a want whicii was 
oeKinniDg to be diatiuctly te\t."—8olieUora^ Journal^ February 24, 1877, 

Ooddard's Treatise on the Law of Easements. — Second 

Edition, By JOHN LEYBOURN GODDARD, of the Middle Temple, Esq., Bar- 
rister-at-Law. Demy Svo. 18/7. Price 16». cloth, 

** Nowhere has the subject been treated so exhaustively, and we may add, so scientificaUy, as 
by Mr. Goddard. We recommend it to the most careful study ot the law student, as well as to the 
library of the Practitioner."— Zaw Times. 

Pollock's Digest of the Law of Partnership. — By 

FREDERICK POLLOCK, of Lincoln's Inn, Esq., Barrister-at-Law. Author of 
** Principles of Contract at Law and in Equity." Demy 8vo. 1877. Price Se. 6cf. cloth. 
** Mr. FoUock'a work appears eminently satisfactory . . . the book is praiseworthy in 
design, scholarly and couipl^^te in execation. "— ^Saturday Review, May 5, 1877. 

Greenwood's Manual of Conveyancing. — A Manual of the 

Practice of Conveyancing, showing the raresent Practice relating to the daily routine 
of Conveyancing in Solicitors' Offices. To which are added Condse Common Forms 
and Precedents in Conveyancing, Conditions of Sale, Conveyances, and all other 
Assurances in constant use. Fijih Edition. By PL N. CAPEL, B.A., LL.B., 
Solicitor. Demy Svo. 1877. Price I6s. cloth. 

*' The informatiun under these heads is just of that ordinary practical kind which is learned from 
experience, and is not to be gathered trom treatises. A careftd study of these pages would 
pr()bably arm a diligent clerk with as much useful knowledsre as he might otherwise take years 
of desultory qnestiotung and obserring to a^vdre,**— Solicitors' JounuU. 

Wharton's Law Lexicon, or Dictionary of Jurisprudence, 

Explaining the Technical Words and Phrases employed in the several Departments 
of English Law ; including the various Legal Terms used in Conunercial Business ; 
with an Explanatory as well as Literal translation of the Latin Maxims contained in 
the Writings of the Ancient and Modem Commentators. Siooth Edition, Bevised 
in accordance with the Judicature Acts, by J. SHIBESS WILL, of the Middle 
Temple, Esq., Barrister-at-Law. Super-royal Svo. 1876. Price 21. 28. cloth. 

** As a work of reference for the library, the handsome and elaborate edition of * Wharton's 
Law Lexicon ' which m i . Shire?« Will has produced, must supersede all former issues of that well- 
known work." — Law Magaxine and Review, August, 1876. 

Boscoe's Admiralty Practice.— A Treatise on the Jurisdic- 
tion and Practice of the Admiralty Division of the High Court of Justioe, and on 
Appeals therefrom, &c. With an Appendix containing Statutes, Bules as to Fees and 
Costs, Forms, Precedents of Pleadings and Bills of Costs. By E. S. KOSCOE, Esq., 
Barrister-at-Law, and Northern Circuit. Demy&vo, 1878. Price 11. cloth. 
** Mr. Koecoe ha^t performed his task well, supplying in the most convenient shape a dear dige^ 
ot the law and practice uf the Admiralty Courts.^— £ti^rpooJ Courier. 

Smith's Mercantile Law. — A Compendium of Mercantile 

Law. By the late JOHN WILLIAM SMITH, Esq. Mnth Edition. By G. M. 
DO WDESWELL, of the Inner Temple, Esq., one of Her Mi^esty's Counsel. Bo^ 
Svo, 1877. Price II. ISs. cloth. 

Russell's Treatise on the Duty and Power of an Arbitrator, 

and the Law of Submissions and Awards; with an Appendix of Forms and of the Sta- 
tutes relating to Arbitration. By FfiANCIS BUSSELL, Esq., Barrister-at-Law. 
Fiith Edition. Eayal Svo. 1878. Price 11. 16«. cloth. 
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Dixon's Law of the Farm. — ^A Digest of Cases connected 

¥rith the Law of the Farm, including the AgricoltunJ CustomB of England and Wales. 
FouHh Edition, Inolading the Agricultural Holdings Act of 1875. By HENET 
PERKINS, Esq., Barrister-at-Law and Midland Circuit. Dem^ 8vo. 1879. Price 
12. es. cloth, 
** 1 he book b now more complete and Tsluable than trvr.**— Mark Lant Ex^re$*, March 24, 1879. 

Foster's Law of Joint Ownership and Partition of Beal 

Estate. By EDWABD JOHN FOSTER, M.A., late of Lincohi's Inn, Banister- 
at-Law. J)emy 8vo. 1878. Price lOs. 6d. cloth, 

Sebastian on the Law of Trade Marks.— The Law of Trade 

Marks and their Registration, and matters connected therewith, including a chapter 
on GroodwUl. Together with Appendices containing Precedents of Ixgunotions, &o.; 
The Trade Marks Registration Acts, 1875—7, and the Rules and Instructions there- 
under; the Merchandise Marks Act, 1862, and other Statutory enactments; the 
United States Statute, 1870, the Treaty with the United States, 1877; and the New 
Rules and Instructions, February, 1878. With a copious Index. By LEWIS BOTD 
SEBASTIAN, B.C.L., M.A., of Lincoln's Inn, Esq., Barrister^tLaw. Demy 8vo. 
1878. Price 14». cloth, 

*'Mr. Sebastian has wiibten the most methodical book on Trade Marks which has appeared in 
Bngland since the pasBing of the Trade Mai ks Registration Acts. . . . The book closes with 
an appendix at statntes i*nd forms of injunctions, of which we desire to speak in terms of Idsh 
praise."— T^-ucte Jforit, tone, 1878. 
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Boscoe's Digest of the Law of Evidence in Criminal Cases. 

—Ninth EdiHon, By HORACE SMITH, of the Inner Temple, Esq., Barrister-at- 
Law. EoyaZUmo, 1878. Price 11, lis. 6d, cloth, 

Woodfall's Landlord and Tenant— With a full collection 

of Precedents and Forms of Procedure. Eleventh Edition, Containing an abstract 
of Leading Propositions and Tables of certain Customs of the Country. By J. M. 
LELY, Esq., Barrister-at-Law. £oyal 8vo. 1877. Price 11, 16«. doth. 

Smith's Real and Personal Property. — ^A Compendium of 

the Law of Real and Personal Property, primarily conneeted with Conveyancing. 
Designed as a second book for Students, and as a digest of tiie most useful learning for 
Practitioners. By JOSIAH W. SMITH, B.C.L., Q.O., Judge of County Courts. 
Fifth Edition, In 2 convenient volumes. Demp 8m). 1877. rrice 2Z. 2s. doth, 
• * * **kie hhn given to the student a book wmch he may read over and over again with profit 
aud pleasure." — Law Times. 

'* The work before us will, we think, be found of very great service to the practitioner.'*— 
SolicUon* Journal. 

Smith's Manual of Equity Jurisprudence. — ^A Manual of 

Equity Jurisprudence for Practitioners and Students, founded on the Works of Story, 
Spence, and other writers, and on more than a thousand subsequent cases, comprising 
the Fundamental Principlea and the points of Equity usually occurring in GenenI 
Practice. By JOSIAH tf. SMITH, B.C.L.. Q.C., Judge of County Court. Ttoelfth 
Edition. 12mo. 1878. Price 12s. 6d, cloth. 

Stone's Practice for Justices of the Peace, Justices' Clerks 

and Solicitors, al Petty and Special Sessions in Summai^ Matters and Indictable 
Offences, with a List of Summary Convictions and of matters not Criminal ; with 
Forms. Eighth Edition, By THOMAS SIRRELL PRITCHARD, Esq., Banister- 
at-Law, Recorder of Wenlock. Demy 8vo. 1877. Price 11, 10s. cloth, 

** Uaviug gone carefully through it, we can re<:unimend it witli confidence to the numerous 
body ot our reatiera wbo are daily mterested iu the subject to which it i elates. "—iSoMcifors* Joumat, 
Deotfmber 8, 1877. 

Amould on the Law of Marine Insurance. Fi/ih Edition. 

By DAYII) MACLACHLAN, Esq., Barrister-at-Law. 2 vole. Royal %vo, 18/7. 
Price 21, cloth, 

Bussell's Treatise on Crimes and Misdemeanours. — Fifth 

Edition, By SAMUEL PRENTICE, Esq., one of Her Mi^eBty's Counsel 3 voli. 

Royal 8i;o. 1877. Price 51, 15s. 6d, cloth, 

** We may safely assert thai the fifth edition of ' Bassell on Crimes' has, under the carefhl hand 
of Mr. Prentice, tolly reached the stsndard attained to by the preceding editions."— Xaw Journal, 
January 27, 1877. 

** We are amaaed at the patience, industry and skill which are exhibited in the collection and 
arrangement of all tUs mass uf leamiug.*'~2%< Timet, December S6, J 876. 
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